























































































































§67.21(e) “If the custodian refuses, fails to comply, or incompletely complies
with a request described in (b) above or if a petition is denied or not acted on by the
supervisor of public records, the person making the request may petition the Sunshine
Task Force for a determination whether the record requested is public. The Sunshine
Task Force shall inform the petitioner... of its determination whether the record
requested, or any part of the record requested, is public. ... Upon the determination
that the record is public, the Sunshine Task Force shall immediately order the
custodian of the public record to comply with the person's request...”

§67.37(c) .. The Task Force shall make referrals to a municipal office with
enforcement power under this ordinance ... whenever it concludes that any person
has violated any provisions of this ordinance...”

As a matter of overall policy, the SOTF is the body logically suited to handle simple
“violation™ complaints; it is designated to handle these complaints, its 11 public members
representing various segments of the open government “community”; and a ten-year
history of experience, knowledge and time-developed procedures for doing so. On the
other hand, given the Commission’s extensive substantive responsibilities for enforcing
and monitoring multiple laws under the Charter and under its own Regulations, the use of
~ the Commission’s limited resources to determine, for example, whether or not a particular
public record is exempt would not seem justified, partlcula.rly as its hearing procedures
are formal and carefully spelled out.

As a practical matter, if the Commission had concurrent jurisdiction with the SOTF on
simple violation complaints, contrary determinations from each could result should a
complainant file with both the SOTF and the Commission, with obvious undesirable
implications, particularly in the event of the SOTF’s referral to the Commission for
enforcement of its Order. Moreover, as noted below, the procedure followed by the SOTF
and that proposed by your Staff (in the Staff’s Draft) are fundamentally d1fferent both

procedurally and substantively. ‘

Comparison éf Non-Willful Violation Complaint Procedures.

The procedure proposed in the Staff’s Draft for “handling” non-willful violation
complaints is rigidly structured, detailed and proscribed. The Executive Director becomes -
the real party or de facto complainant and the procedure for handling them is much the
same as a complaint involving the other laws the Commission enforces. The Executive
Director conducts a full investigation (with some investigative records held
“conﬁdential”), and recommends to the Commission a finding of either “no violation”, o

“a violation and proposed penalties” or “a violation with an agreed stipulation” by the
Respondent. The recommendation automatically becomes the Commission’ s official
action without a hearing unless, within five days after the recommendation is sent, at least
- two Commissioners request that the matter be agendized for its next meeting. If it is
heard, the original complainant has no right to speak at the hearing (§V.A.1.b); while the



- Respondent is allowed to be represented by counsel (§IV.C.) - undoubtedly the City
- Attorney, directly contrary to §67.21(i) of the Sunshine Ordinance. '

The procedure before the SOTF is quite different. While structured to comply with the
mandate of the Ordinance for prompt disposition of these complaints, the procedure is
informal and conducted with complete public access to all filings and records. The parties
are the complainant and the Respondent official, department or agency. Each files written
support for its positions. Neither the SOTF nor its Administrator “investigates”
complaints. Unless there is a jurisdictional issue, the complaint is promptly scheduled for
hearing before the full SOTF. At the hearing, the parties (and any supporters) present
their respective positions and answer questions posed by the SOTF members, followed by
public comment. Motions are discussed without time limit, followed by public comment.
If -one or more violations are found, an Order of Determination is issued to the
Respondent that the records be disclosed (or some other action taken) within five days.
The decision on the complaint is resolved at this single hearing. It is not unusual for as
many as 10 complaints be heard at a SOTF meeting:

Changes to Staff’s Draft in the SOTF Draft:

First: Given that the Commission does not (and probably should not) have
- concurrent jurisdiction over non-willful violation complaints, all references to such
complaints, and the investigations, hearings and other provisions that would relate to
them are eliminated in the SOTF Draft. As a result, the SOTF Draft only deals two kinds
of cases: (1) SOTF references to the Commission for enforcement of SOTF Orders and
(2) willful violation complaints filed with the Commission.

Second: Due to the inberent difference between these two types of cases, the SOTF
Draft creates separate paths, one for SOTF and other person  enforcement
referrals/proceedings and the other for willful violation complaints. These two separate
paths are reflected throughout the SOTF Draft. For example, a significant difference in

- the drafis respective definitions, e.g. Ethics Staff: “Complaint” compared to the SOTF

Draft: “Enforcement Action”.

Third: The SOTF Draft reflects the SOTF’s strong conviction that because these
are open government cases, all actions taken and records related to- them, including the
Staff’s investigatory files, are to be fully accessible to the public at all times. There is
neither a legal basis for keeping any of them “confidential” nor any policy supporting
“confidentiality” in an open government setting, as these cases are. The only exceptions .
are public records whose.disclosure is prohibited by the California Public Records Act or
some other state law. '

‘Fourth: Ethics Staff’s propoéal to simply shift the ‘burden of proof” in enforcement
hearings, effectively allowing the Respondent to retry the case, has been eliminated. The
SOTF Draft limits the hearing on enforcement cases to a “penalty” phase summary



hearing, precluding any new “evidence” on the original violation or on the. Respondent’s
refusal to comply, allowing only evidence that will fully remedy the original violation or
- provide some basis not to penalize the Respondent or to minimize the penalty. An added
provision prohibits introduction of any. evidence that was presented to the SOTF or the
Supervisor of Records prior to issuance of the SOTF or the Supervisor of Records Order
“being enforced. ' ‘

Fifth: -  Ethics Staff’s proposal to define Wlllfull > and to provide “outs” for
willful violations through definitions of “exculpatory - information” and “mitigating
information” have been eliminated in faver of the California Penal Code’s statutory
" definition of “willfully.” ® In addition, the SOTF draft eliminates the provision in the
Ethics draft that sought to make the “confidentiality” of a non-disclosed public record
under the Charter but disclosable under the Ordinance, a complete defense to any claimed
violation. As noted above, the Regulatlons have to be consistent with the San Francisco
Sunshine Ordmance :

Sixth: _ All- other provisions in the Staff’s Draft that go to the Commission’s
decision making, such as “circumstances surrounding the case,” have been eliminated.
The Commission presently has five members, four of whom are lawyers. They are well
qualified to determine on their own what the “circumstances™ should be. '

- Seventh: All restrictions on persons who can testify or provide support for a
Respondent or Complainant at a hearing have been eliminated and ample time for public
comment added. Any restrictions of that kind are unacceptable as a matter of fairness and - -
in mamtalnmg a level playmg field. :

Eighth: The provisions relating to outside “hearing officers” have been eliminated,
given the importance of an enforcement or willful violation hearing, the need for the
Commission to be directly involved, and the potential serious adverse consequences for
- the Respondent. Rather, the SOTF believes the full Commission or a panel of three
Commissioners should hear these cases. The SOTF enforcement hearings should be
relatively short since little new evidence (if any) will be introduced — the hearing will be
essentially a “sentencing” one, while the “willful violation™ hearing carries W1th it
penalties and, possibly, an official misconduct ﬁndmg

6 “Wiilfully" is defined in section 7 of the Penal.Co'de as: "the word 'willfully,' when applied to the

intent with which an act is done or omitted, implies simply a purpose or willingness to commit the act, or
make the omission referred to. It does not require any intent to injure another, or to acquire any -

~ advantage."



Ninth: Because public pohcy is to provide fast and efficient access to pubhc
records, under the SOTF Draft, where appropriate, tlme periods for actions have been
shortened and prompt resolution has been called for.7

Tenth' - The Investigation and Hearing provisions in Sections IV and V of Staff’s -
- Draft with reference to willful violation “Complaints” have been edited to improve the

flow of the investigative, reporting and hearing procedures mvolved and eliminating
those specific provisions 1dent1ﬁed above :

Attachnrent A:
' SOTF Proposed Revised Version of Staff’s Draft.

Attachrnent B:

Auto Generated Compared Document showing changes (in blue) in the SOTF Draft from
the Ethics Staff’s Draft, with 1tahclzed and highlighted (ye]low) comments.

? " This-is demonstrated by CPRA §6258 “...The times for responsive pleadmgs and for hearzngs in

these [injunctive or declarative relief or writ of mandate] proceedings shall be set by the judge of the
court with the object of securing a decision as to these matters at the earliest possible time.” CPRA
§6259(c), “...an order of the court, either directing disclosure by a public official or supporting the
decision of the public official refusing disclosure ... shall be immediately reviewable by petition to the
appellate court for the issuance of an extraora’znary writ.” Sunshine Ordinance §67.21(c), ...The Sunshine
Task Force shall inform the petitioner, as soon as possible and within 2 days after its next meetmg but in no case-

later than 45 days from when a petition in writing is received, of its determination whether the record requested, or
any part of the record requested is public.”
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I. PREAMBLE

Pursuant to San Francisco Charter § 5.102, the San Francisco Ethics Commission promulgates
these Regulations in order to carry out the purposes and provisions of the San Francisco
Sunshine Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations apply only to
complaints alleging willful violations of the Sunshine Ordinance and actions for enforcement of
orders issued by the Sunshine Ordinance Task Force and the Supervisor of Records. All matters
involving alleged violations of conflict of interest, campaign finance, lobbyist, campaign
consultant or other ethics laws shall be handled under the Ethics Comnysswns Regulations for
Investigations and Enforcement Proceedmgs v

e

II.  DEFINITIONS

For purposes of these Regulations, the followmg deﬁmtlogs shaﬁfapply

4

-aday on

or morg Willf{Tiolat
\'-»gaaaf’of the ﬁd County of San Francisco.

; i : plicable, a perxg,on or ent1ty that files a Complaint or who was

Y §§“ ‘speciﬁcally indicated. If a deadline falls on |
é extended to the next business day

vtlon thatxjfs'g not the subject of a SOTF Referral or (2) a Supervisor of Records
(ot . .;”'

con coly fplied with by the Respondent to whom issued.

. G ’
I “Executive Qﬂ%ctor”means the Executive Director of the Commission.

J. “Hearing Panel” means a panel of three Comm1ss1oners assigned to conduct a hearmg on
a Complaint. : '

K. “Order” means either a SOTF Order of Deterrmnatlon or a Supervisor of Records Order,
as applicable.

SOTF 051711 : ‘ -2-



L. “Respondent” means either (1) an elected official or department head who is alleged in a
Complaint to have willfully violated the Sunshine Ordinance or (2) the official, department head,
or other person who has failed to comply with an Order.

M. “SOTF Order of Determination” means an Order issued by the Task Force to a
Respondent finding a violation of the Sunshine Ordinance and requiring the Respondent to
correct the violation.

P. “Superwsor of Records Order” means an or: gge:r ssued by the Supervisor £ co_;_glé toa
Respondent pursuarit to Sect1on 67.21(d) of the. S ; ﬁc Ordinaf ¥

Q. “Task Force” means the Sunshme Ordinance Tas estabhshed il accordance with
the Sunshine Ordinance. :

HI. COMPLAINTS / SOTF REF

J dion. Each Complamt shall
Ul bns. Upon receipt of a

shall 1mmedfa ly notify afid forward a copy thereof to the
§ ?Attorncy Geq%éral

wr)

Complamt the Execu_twe

Executive Dgg -y-:tor shall in¥ied:
the Cosﬁéﬁfé B‘gc%cld mcrf%;-{ ter recc1pt thereof and (2) give notice to the
Rcquent and the Cb fp,laman :f’f }he real party 111 interest) and, m the case of a SOTF
Refé— fal. the Task Forcgd %};he datc,x
egulatigns shall 0therw1sc overn th thef’S OTF Referral and Enforcemcnt Petltlon to the extent
apphcablc%’%
*f’i“"’.%
C.  Noenidi .
any action taken b; the C ginmission with respect to a Complaint unlcss at least 40 days have
elapsed after the date,- 1 c”f)lsmct Attorney and the California Attorney General shall have been
notified by the Task Fbrce of the filing of the complaint resulting in the SOTF Referral or by the
Executive Director in the case of a Complaint or Enforcement Petition, as the case may be.

5,

Cd

IV. COMPLAINT INVESTIGATIONS, REPORT, AND RECOMMENDATION

A. The Executive Director shall thoroughly investigate each Complaint. The investigation
(a) shall be completed within 30 days after the Complaint is filed, (b) shall include interviews of.
the Complainant and the Respondent and a review of all documentary and other evidence

~ submitted by the Complainant and Respondent, or by other persons on their respective behalves

SOTF 051711 , -3-



in support of or in opposition to the allegations in the Complaint, and (c) may include interview_s ‘
of any other persons and the review of any other documentary and other evidence deemed
relevant. All interviews shall be audio recorded and maintained as part of the investigative files.

B. After the investigation of the Complaint is completed, the Executive Director shall

" prepare a draft report with proposed factual findings. The draft report shall contain a summary
of (a) the evidence gathered through the investigation, (b) the provisions in the Sunshine
Ordinance relevant to the Complaint and the proposed findings, and (c) the Executive Director's
recommendation, which shall be either: (1) a finding that Respondent wﬂlﬁﬂly violated the
Sunshine Ordinance with a proposed order and any proposed penalﬂeﬁZ) ademg that
Respondent willfuily violated the Sunshine Ordinance and a propg,se&;s’ettlement (in the form of
a stipulation among the Complainant and Respondent) satlsfac{tgry o4 the.] ecutlve Director, or
(3) a finding that the Respondent has not willfully violated thunshlné Jitlinance and a
recommendation that the Complaint be dismissed. ’5‘%" h

C. The draft report shall be delivered to the Coni 'lamant and the Responden feag %;
whom, within 20 days after receipt of the draft 1e] s submlt comments and p% bsed
%ﬁie %, Within 10 day§ after
Exe gtive Dlrector shall meet and

confer with the submitting party regardipg them. F ollowmg ‘S]}i;}:_

Director may revise and shall complete tﬁ;e the
Complainant, and the Respondent. The Ce ’ fiant and Respondeni:‘may each subrmt to the
43 lays before tﬁgfmeetmg at which the ‘

Commission written exceptions to the repor%at Teaity Qs
report is scheduled to be heard. Copies of suéh excepf‘g ”;‘-
Director and the other pa@ggﬁ % e

a hearing by the fullv Co ﬁs on;
-,_Commissfef”n:er* i
e o

regul Tt fing to be held rf
report. Follgyt o
the proposed sett ment and%’enter any orders and/or impose any penaltles con51stent with it; (b)
reject the propose’él,;,;.s_;ttleeht and instruct the Executive Director to seek a different settlement;
or (c) reject the propos: ﬁ settlement and instruct the Executive Director to schedule a hearing by
the full Commissionz “?ns next regular meeting. If the Commission approves the settlement, the
stipulation shall be and become fully enforceable and the order(s) and penalties provided for
therein shall be deemed orders issued and penalties imposed by the Commission, effective the
date of such approval w1th the same force and effect as an order 1ssued or penalty imposed by the
Commission.

F. If the Executive Director’s report recommends a finding that the Respondent has not -
willfully violated the Sunshine Ordinance and dismissal of the Complaint, the Executive Director
shall schedule a hearing by the full Commission at its next regular meeting to be held no sooner

SOTF 051711 ' : -4-



than 20 days after the date the Commission receives the report. Following the hearing on the
report, the Commission, by a majority vote, shall either: (a) enter an order dismissing the -
Complaint; (b) reject the dismissal recommendation and instruct the Executive Director to seek a
settlement; or (c) reject the dismissal recommendation and instruct the Executive Director to
schedule a hearing on'the Complaint by the full Commission at its next regular meeting, If a
hearing is scheduled, the Executive Director shall notify the Respondent and Complainant of the
date, time, and location of the hearing at least 28 days in advance of the hearing date. -

G. At any time after the Commission receives a Complaint, the Exe%ﬁhye Director may
enter into negotiations with Respondent and the Complainant for the it ose’of settling the
allegations in a Complaint, the terms of which, including a proposgdiZommission order and/or
penalties, would be incorporated into a stipulation. o ik '

1. Any stipulation, shall explicitly state that:

(a)
under law and these Regulations; Fag
. | } . : ‘3\ c, ' !:w::‘r Qz,;f-' .
(b) - The Respondent understands and acknowlé: et that neither the settlement nor

any terms in the stipulation are bindin
0

the Commission or its staff from re e%r%

:or body, and does not preclude -
g the matter to, cod] 26

other agency or body with regard to the %‘%ﬁ
(c) In the event the Commission f%e\:s ng};y 1‘3‘}3

accordingly, a hearin ; anel on the Complaint becomes

dhe )
:before the Commisgion’or a Hea
?1%%% hall be disqu%;l%ed because of prior consideration of the

stipulation. - s,
2. The stipulatio ertinent %éfs and may include an agreement by
Respondengﬁ aliimpdsed by the Commission for a willful violation
of the Sua;;s’ii‘i ) ' T

A. All hearings pﬁ Complaints and Enforcement Actions shall be public hearings. The
- Commission shall hold the hearing, unless the hearing is on a Complaint, in which case, it may

assign a Hearing Panel to hold the hearing.
B. Except as otherwise provided herein, whenever the Commission assigns a Hearing Panel

to hear a Complaint, the assigned Hearing Panel shall have the same authority, subject to the
same restrictions, as the Commission. ' :

SOTF 051711 -5-



C. A Hearing Panel shall submit its report to the Commission, no later than 30 days after the
date the Complaint hearing is concluded. The report shall include proposed findings of fact,
proposed conclusions of law, and any proposed orders or penalties. Upon receipt of the report,
the Executive Director shall (a) deliver copies to the Complainant and each Respondent and (b)
schedule a hearing on the report at the next regular Commission meeting to be held Wthh is
more than 15 days after the date the report is received by the Commission.

D. At hearings on Enforcement Actions, the Complainant (as the real party in interest) and
Respondent(s) shall have the right to appear and speak on his or her o f;; NAQalf In addition,
other individuals may testify in support of either of them. At the conglts

ion of the testimony,

the conclusmn of the testimony, public comment sha] be had w1th a maximum o
 per speaker and otherwise in accordance with thesCi

F.

‘ hearmg
G. At or prior to a hearing on an Enforﬁmenfl o7, no evideng ‘presented heard, or
considered in connection with (1) its hearmgs ion the <la1nt or subsequent
proceedings before the Ta e prior to the? QQO ; , 2) the petition to the
Supervisor of Records, : _' o its Order, as e case may be, shall be admissible or
considered by the C of which Orde}:s shall be deemed final and conclusive for all
purposes hereundef' ommls fon s sole deterfitmatlons shall be the nature and scope of the
penalties or other enfor oainst the Res'i)ondent(s)
H = Nek o testimony given at a hearing or to documents

".‘r"(’

or re vg’fﬁ?submittz%* X 'blts}bﬂ tihe Commlssmn ora Hearmg Panel may requlre that all

L

Com ;alnt the Commission or a Hearing Panel may examine in
Respondent asserts is wholly exempt from disclosure under a

, v;nllfully violated the- ol
j.a
VI. DETERMINATION OF WILLFUL VIOLATIONS

shme Ordinance as alleged in such Complamt

A. When determining whether a Respondent’s actions constitute a “willful violation™ of the
Sunshine Ordinance, the Commission shall apply the definition of “willfully” in Penal Code
section 7. [Note: “Willfully" is defined in section 7 of the Penal Code as: “the word w111fully,
when applied to the intent with which an act is done or omitted, implies simply a purpose or
willingness to commit the act, or make the omission referred to. It does not require any mtent to
injure another, or to acqutre any advantage.”]
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B. The Commission shall determine, no later than 30 days after (a) the date a hearing on a
Complaint conducted by it is concluded or (b) the date it receives the report and recommendation
of the Hearing Panel that conducted a hearing on a Complaint, whether the Respondent(s) has
committed a willful v1olat10n of the Sunshine Ordmance

C. The vote of at least three Commissioners shall be required to find that a Respondent has
willfully violated the Sunshine Ordinance. A finding of a willful violation of the Sunshine
Ordinance shall be supported by findings of fact and conclusions of lawdﬂaﬁor to taking the vote,
a Commissioner who did not attend the heating held by the Cormmssmn or by the Hearing Panel
shall certify that he or she reviewed the entire record of the proc , i

recording of the hearing. .

VIL ADMINISTRATIVE ORDERS AND PENALTBI'.S %,

A. The majority vote of at least three Commissigdt
Complaint or (b) issue any order or impose any péit: s,
Sunshine Ordinance or (2) enforcmg a SOTF Order otz{ B ;e
Supervisor of Records

B. - The Comm1ssmn may issue an orae
willfully violated the Sunshine Ordinance%
requiring such Respondent to (a) nnmedlat’ 2l
with the order, (b) cure and correct the wﬂ]ﬁﬂ 1olat1g)
immediately comply w1th;gw -
(2) the SOTF Order orgie*St

0 and/or impose p Halties on a Respondent who
::AS,Ihe subj ect of &k mfercement Action

ei*:f; 'Respondent who willfully violated the Sunshine
i :'ct Attorney for possible criminal action.

6rdmmce the Commission may find official misconduct by
accordance with the applicable provisions of Article XV of the

Giishine
tideat and proceed%n

A. Once a Complamt is filed with the Commission or an Enforcement Action is received
by the Commission, no Commissioner shall engage in communications of any kind outside of a
Commission meeting or Hearing Panel hearing regarding the merits of the Complaint or the
Enforcement except for procedural communications.

B. All Complaints, mvestlgatlve records of whatever nature or description, as well as all
records relating to Enforcement Actions, in whatever form, and all information contained
 therein, including any work product (as deﬁned in Code of Civil Procedure §2018.030), in the
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custody of the Commission and its staff, including internal notes taken by the Executive Director
or any staff member, constitute public information and are fully disclosable non-exempt public
records, except and solely to the extent disclosure thereof is specifically prohibited pursuant to
any provision of the California Public Records Act or of any other State law, provided that the
specific statutory authority for such withholding is cited in writing in accordance with
subdivision (b) of Section 67.27 of the Sunshine Ordinance.

C. The Commission and 1nd1v1dua1 Commlssmners assigned to conduct heanngs may
administer oaths and affirmations.

D. The Executlve Director, the Complainant or any Respondc)’ B

of the date of a scheduled hearing on a Complaint. The Respondéﬁ’tg
Enforcement Action may request the continuance of the date a sched
Enforcement Action. The request shall be submitted to thefﬁ% ecutlve Directg
provided to all other parties no later than 14 days befog he date of the schedi (
Comrmssmn Cha1r or the Chalr of the Hearmg Panel"‘" f

ends.

F.

)y areco gmzéd natlonal overnlght courier with a s1gned
ailed, by pnerlty first class certified mail, return receipt
or (c) ':@ confirmed fac§imile, electronic, or digital means other than

o

A2, Wntmg” fog,pilrposes hereof), in each case as follows
ommissioners, or the Executive Director at the

t, (2) 1f 1 he Respondent is then a C1ty Official or other City
ondent’s City office address, 1f any, and if none, to the address

re31dence addiees or an address that is reasonably believed to reach the Respondent

3. To a Complainant in a Complaint, to the address given in the Complaint for
receipt of notices and other communications relating to the Complamnt.

4. To a Complainant in an Enforcement Action, to the address given in the original

complaint filed with the Task Force or in the Petition filed with the Supervisor of
Records, as the case may be. :

SOTF 051711 -8-



G. At the time a Complaint or Enforcement Action is filed with or received by the Executive
Director, the address for receipt of notices of each of the affected parties shall be confirmed by
the Executive Director. Any affected party to any Complaint or Enforcement Action may
supplement or change the address for notice by giving notice conforming to the above to the
other affected parties. :

H. All notices shall be deemed delivered on the business day received or on the business day
received when received by confirmed facsimile. Any notice received after 5:00 P.M.ona
business day shall be deemed received the next business day.

SOTF 051711 ' -0
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I. PREAMBLE

Pursuant to San Francisco Charter seeﬁeﬁ——}§__5 102, the San Francisco Ethics
Commission promulgates these Regulations in order to ersure-compliance-withcarry out

 the purposes and provisions of the San Francisco Sunshine Ordinance, S.F. Admin. Code.
§§ 67.1, et seq. These Regulations shall-apply only to complaints alleging willful
violations of the Sunshine Ordinance and referrals-fromactions for enforcement of orders
issued by the Sunshine Ordinance Task Force:_and the Sunerv1sm; of Records. All
matters involving alleged violations of conflict of interest, cam af’?' ‘%ﬁna.nce lobbyist,
campaign consultant or other ethics laws shall be handled undeg “Ehe Ethics Commission's

Regulations for Investigations and Enforcement Proceedmgs_ﬁ

~ DEFINITIONS

e,

A. "Busmess day means any day»e er than a Saturd%

. )
%';%}ﬁeﬂ—documenfgaﬂegmga—we}a&eﬂ—eﬁhe—&ﬂshﬂ&e
ssion- in any ot #of media, including any electronic
8 ‘vémalatlgns @?rthe Sunshme Ordmance by an elected

the def” nition has been: broadened

F. "Day means calendar day unless otherwise specifically indicated. If a deadline
" fallsona Weekend or City hohday, the deadline shall be extended to the next business
day.

W02-WEST:5DAS1\403055029.1 : :1:




“Enforcement Action” means a SOTF Referral or Enforcement Petition, as applicable.

Comment Usin g a defined terin to dtstmgulsh a referred enforcement case anda
“Complaint”.fi led with the Commission. See §V, pages 9-11 L f‘%@%*

whom issued.

Sare comment.

the natuie: of 'th'ese cases reguzres the direct tnvolvement of the Coini Isszoners at -
T %G T
hearmgs.}M -

v e ."Resvondent" means either ( 1) an elected
ofﬁc1a1 or departf’i;ent head who is alleged in a Complaint to have willfully violated the
Sunshine Ordinance or (2) the official, department head or other person who has faﬂed to
comply w1th an Order

Comment: Another clartf catzon of the dlfference between the Respondent m an
enforcement case and one who is sublect to a willful vtolatzon claim.

WO02-WEST:5DASI\03055029.1 -2




an Order 1ssued bv the Task F orceto a Respondent finding a violation of the Sunshine
Ordinance and requiring the Respondent to correct the violation.

means a referral from the Task F orce to the Comnnssmn for the enforcement of an SOTF

Order of Determmatlon that has not been complied with by the Re ﬁ@ﬁ&ent to whom

issued. o
O "Sunshine Ordinance" means San Francisco Administrative e seetion-§867.1,
et seq., as amended from time to time, or any ordinance;r,ep] ing it
: = v»ﬂf&" ¥
P. “Superv1sor of Records Order” means an gi/ er issued b[the Supervi

Records to a Respondent pursuant to Sec’uon 6 d) of thé®Sunshine Ordmari Cx
. 2,

()
-
o yﬁ'

g LAINT;S/ SOTF REFERRALS/ENFORCEN[ENT

ot entity may file a eemplaintComplaint

koree zing-. Fach Complaint shall be administered
tde Regulatlons Upon receipt of a #elatien-ofthe

Compﬁemt, the Executlve Director feeewes hall 1mmed1ate1y

Attornev GeneraTI '

Comment  Thi is paragraplz A and the next. parazraph B establpsh the. o separate
paths that are followed de nding on ‘whether ther_'e» is a “Complaint” filed for a willful
violation (YA) or an “enforcerment * referral ((B) See 6‘ V (pages, 9-11).

‘B. - When the Executive Director receives a fefeffal—&eiﬁ—the—T&sleFefee,—S‘OTF
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Referral or an Enforcement Petition, the Executive Director shall immediately (1)
schedule a hearing on it at the next regular meeting of the Commission;-previded-that:=-1)
the-Exéeutive Director-issue-a-written-notiee to each-be held more than 21 days after
receipt thereof and (2) give notice to the Respondent and the eriginal-Complainant (as the
real party in interest) and. in the case of a SOTF Referral, the Task Force, of the date,

time and location of the heaﬁng;aHe&s{—lé—daﬁﬂﬁ—adﬁaﬁee—eﬁﬁxe—heaﬂﬂg-éater%e :

V of these Regulatlons shall otherw1se govern the SOTF Referralﬁg ami‘ 5

' enforcement act10n shall be taken on a SOTF Referral 0
action taken by the Comnussmn witl

IV.  COMPLAIN ', ESTIGATIONS RiEPORTANDRECOMl\dENDATION
> X‘\ﬁw 3 RS

" /.‘f:r’.;ﬁ.,v‘i&?

da
oG C; DU

ary-diid he-The Executive Director shall thorou,thv '

Q The mvestlgatlon (a) shall be completed within 30 days after
S diled, Aﬁf shall include interviews of the Complainant and the
Respondent and w of all documentary and other evidence submitted by the
Complainant ancf BEspondent, or by other persons on their respective behalves. in support
of or in oppositién to the allegations in the Complaint and (c) may include interviews of
‘any other persons and the review of any other documentary and other evidence deemed
relevant. All interviews shall be audio recorded and maintained as DaIt of the
investigative files.

the Comvlalﬁ”
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is available to the parties and the public.

B——Report-of Investigation:
| B. After the

—I——Aﬁei—the%eeeu%w&D&eeter—h&smvestlgatlon of the Complamt 18 complcted%ns
or-herinvestigation, the Executive Director shall prepare a waﬁe&drﬁﬁ‘wreiport

S—Hﬁﬂﬁﬂﬂ%&lg—hi—S—ﬁi"—hGi‘—Wlth proposed factual aﬁd—lega:l—fmdmgs.’The draft report shall
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- may-eause-the draft report may submit comments and proposed chan,qes to the dra.ft
report to the % : : ¢

E. If the Exé : ’f -% Director’s report recommends a finding of willful violation(s)

and approval of ay foposed settlement in the form of a stipulation siened by the

Complainant and the Respondent, the Executive Director shall schedule a hearing by the
full Commission at its next regular meeting to be held no sooner than 20 days after the
date the Commission receives the report. Following the hearing, the Commission, by the

vote of at least three Commissioners, shall either: (a) approve the proposed settlement
and enter any orders and/or impose any penalties consistent with it; (b) reject the
proposed settlement and instruct the Executive Director to seek a different settlement or
(c) reject the proposed settlement and instruct the Executive Director to schedule a
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hearing in bj the full Commission at its next regular meeting, If the Commission
approves the settlement, the stipulation shall be and become fully enforceable and the

’ order(s) and penalties provided for therein shall be deemed orders issued and penalties
imposed by the Commission, effective the date of such approval with the same force and

effect as an order issued or penalty imposed by the Commission.

_'9ec1 ics:

Executlve Director’s report recommend
the Respondent has not w111fullv Vlolat

’ect the d1smlssal recommendation and instruct the
o seek a settlement or (c) reject the dlsmlssal

K

fEthe Executlve D1rector to
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Commission ifself make the final decision.

v&th—wn%tea—ﬁeﬁee—of the date, time and locatlon of the hearmg, at least 4—528 days in
advance of the hearing date. G

atetaehmeﬁ%s—Anv stmulatlon shall exnhcg}y state#h:

\g& 4,45“.'{"‘

(a) Th:é Respondent knowmglv and voluntarily waives anv and all procedural

jhts under laW and these Regulations:

(b) The Respondent understands and acknowledges that neither the settlement
nor any terms in the stipulation are binding on anv other agency or body, and does
not preclude the Commission or its staff from referring the matter to. cooperating
with, or assisting any other agency or body with regard to the matter, or anv other
matter related to it; and
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(c) In the event the Commission does not approve the proposed settlement -
and, accordingly. a hearing before the Commission or a Hearing Panel on the
Complaint becomes necessary., no Commissioner shall be disqualified because of
prior cons1derat10n of the stipulation.

2. ‘The sﬁvulation shall set forth the pertinent facts and may include an agreement by
Respondent as to any order issued or penalty imposed that anything b}é the Commission
for a willful violation of the Sunshme Ordinance.

H. All written submissions to. the Commission or any He

iéeﬁemlzv;.falz&wi‘t'he Staff’s D"’ft

V. HEARINGS: GENERAL

"
e
R

%)

Actlons shall b cp %)"hc hes
Commissiony uniésSithe hear

£

Gpmplaint, the assigned Hearing Panel shall have the same
ekame restrictions, as the Commission.

C. A Heaﬁn“é"g Panel shall submit its report to the Commission, no later than 30 days
after the date the Complaint hearing is concluded. The report shall include proposed

findings of fact, proposed conclusions of law and any proposed orders or penalties. Upon

' receipt of the report, the Executive Director shall (a) deliver copies to the Complainant
¢and each Respondent and (b) schedule a hearing on the report at the next regular
Commission meeting to be held which is more than 15 days after the date the report is
received by the Commission. '
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i At hearings on Enforcement Actions, the Complainant (as the real party in

mterest) and Respondent(s) shall have the right to appear and speak on his or her own
behalf. In addition, other individuals may testify in support of either of them. At the
conclusion of the testimony, public comment shall be had in accordance ‘with the
Commission policy.

E. At hearings on Complaints. the Executive Director, the Complainant and the
Respondent(s): - _ e

have the rlght to appear and speak on hlS or her own b chy
individuals may testify in support of either the Com P., aihan

=

Comment. The forgom,q parqgﬁlplzs open up the. earmg to he: pubh:': and the parttes
so that the concept 0f 'an 0pen nd full hearmg, as lS the practzc '

£ oD  and :, : ,
i E. For th e purposes of these F& gitons, ahedinG concludes on the last
.date on which the C}grfa%’;s n or the Hearu;g‘v' anel hears,a"f’,qument or testimony in the

proceeding and cl@ﬁs the he 0
AU L

}:‘?.
?}g@ .

r 9 = % ‘
At or pri ﬁa‘,a hean‘i;.’g@ an Enforcement Action, no evidence presented, heard

~:uperv1sor of Records giving rise to its Order., as the case may
e.admissible d J@mdered by the Commission, all of which Orders shall be
vilzand conclufive for all purpose$ hereunder. The Commission’s sole
detelmmatlo ] shall beﬁﬁe nature and scope of the penalties or other enforcement
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can determme for themselves what levél of praof or. standard is suttable.'

H: No formal rules of evidence shall apply to testimony given at @h an'ng or to

Hearing Panel may examine in camera any public record iﬁ a R i <
wholly exempt from disclosure under a specifically 1dent1ﬁx§d exempt&i%n ayvailable under

Seemed suff' cient.

Comnlamt shall be deemed to have
in such Complaint.
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d&te—’ehe—heafmg— ona Comnlamt conducted by is concluded

days—&ﬁef or (b) the date 1t receives the da%e—report and recommendatlon o) the fepeft—aﬂd
recommendation-is-deliveredHearing Panel that conducted a hearing on a Complaint,

whether the Respondent(s) has committed a willful violation of the Sunshine Ordinance.
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C. The wotes vote of at least three Commissioners areshall be required to find that a
Respondent has eommitted-a-vielation-ofwillfully violated the Sunshine Ordinance.
TheA finding of a willful violation of the Sunshine Ordinance shall be supported by
findings of fact and conclusions of law-and-shall- be-based-en. Prior to taking the entire

record-of the-proceedings—Each-vote, a Commissioner who pasticipates-in-did not attend
the hearing held by the dee}s*e&sha}l—eemﬁyeﬁ(?ommlssmn or bv the Hearlng

VIL

+A. The vetesmajority vote ¢
dismiss a Complaint or (b) issue any order or 1mp
willful violation of the Sunshine Ordinance=

) Wilffully violated the Sunshine Ordinance
Greement A@’ﬁon requiring such Respondent to (a)

FR @?der or the Superv1sor of Records Order that was the Respondent
§ : ublect of the aHe—ged—ﬁel-a&en—
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 Ordinance, the Comrmsswn may alse-issgea R ﬁd ofﬁcral misEon

fe)——case may be and/or (d) as a penalty, pay a—meﬁetaﬁ'—eenalsf—(out of non- City
funds) to the general fund of the City inwithin 30 days from the date of imposition an

amount ¥p-te-not less than ﬁve hundred ($500.00) nor more than ﬁve thousand dollars -
($5,000) for each

-penattiesswillful V101at10n or farlure to comply W1th an SOTF Order of Determmatron or

Su erv1sor of Records Order In add1t1o the Comnnssron ma refer a, Resuondent who

de[;artrnent head erHﬂ%iﬁSd—ﬁ—%ﬂH—ﬁﬂ—Vlel—&&eﬂ—efwlllfu_ﬁéDﬂ@lated the S S

Respondent and

ledwiththe Commrssron or an Enforcement Action is

=%

%"jﬁﬁmssroner shall engage m commumcatlons of any
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description, as well as all records relating to Enforcement Actions. in whatever form, all
information contained therein, including any work product (as defined in Code of Civil

Procedure §2018.030). in the custody of the Comrmssmn and 1ts staff, mcludmg 1nternal

{a)-eeasestaff member constitute public mformatlon and—des&s%the%e}aﬁeﬂ— full
disclosable non-exempt public records, except andfer ;

Gb)—diselese— solely to the extent disclosure thereof is specificallyépi

any deeumentsprovision of the California Public Records Af’"/ 3
any other State law— provided that the spec1ﬁc statutory au%nty

Charter relled on by Staff in the drq ‘ paragraph in delete'
Sectwn | Z4 below do nat applv 1o open government cases tnvestlgated b the

1 air of the.;earmg Panel. as the case may be, shall approve or deny a

“timely re ueﬁﬁmthm S ”""':Jén days of the submission of the request and, in addition, shall
i t@conmder and rule on untunel requests for continuances.
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‘See above Comment and Memoranduin.

»
-

Comment:

-16-
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E. Every hearing on a Complaint and Enforcement Action shall be electronically
audio recorded and made available on the Commission’s website within 48 hours after
the hearing ends. '

E. All notices and other communications hereunder (any of which is a “notice”) to
be effective shall be in writing. Notice shall be delivered by one or more of the following
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means: (a) personally, including delivery by a recognized national overicht courier with
a signed acknowledgement of receipt, (b) if mailed. by priority first class certified mail
return receipt requested, postage prepaid or (c) by confirmed facsimile, electronic or
digital means other than email (any of which shall be deemed a Wntm;z” for purposes

hereof), in each case as follows:

L. To the Commmsmn any of the Commissioners or the Execu’uve Dlrector
at the Commission office. :

» : Ofﬁc1al or other City
L Y and if none, to the

Filie.Respondent
is neither a current or former City official & other Clty emplovee, t()g%ﬁ@h

%dress given in the
*’;" ;the Petﬁ"ion filed with the

5

‘I—I s 2" ’ .
i Comp»amia or Enforcement Action is ﬁled with or received by the
e addr "é’é‘af or receipt of notlces of each of the affected parties shall

T v conﬁrmed facsimile. Any notice recelved after
ay shalﬂﬁ(e deemed received the next business day.
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