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CitYy AND COUNTY OF SAN FRANCISCO

OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA JERRY THREET
City Attorney Deputy City Attorney
Direct Dial: (415} 554-391#
Email. jemry.threet@sfgov.org
MEMORANDUM
TO: Sunshine Ordinance Task Force
FROM:  Jerry Threet
Deputy City Attorney
DATE:  December 10, 2010
RE: Complaint 10057: Rita O'Flynn v. San Francisco Controller
Background

- Complainant Rita O'Flynn alleges that the San Francisco Controller violated the
Ordinance by failing to respond to her Immediate Disclosure Request ("IDR™) for "all
materials/documents related to [Complaint #3026 to the Controller], including but not limited to
letters, e-mail, meeting notes, phone reports, etc.”

Complaint

On October 26, 1010, Complainant filed a complaint with the Task Force alleging a
violation of Sections 67.24, 67.26, and 67.27 of the Ordinance.

Discussion and Analysis

The Controller is a charter department under the Ordinance. The Task Force therefore
generally has jurisdiction to hear a complaint against the Controller.

The Controller argues in its response to the Complaint that the IDR relates to records of
an investigation under the Controller's Whistleblower Program, established by Charter
Amendment and codified at Charter Section F1.107. It further argues that Section F1.110
provides that documents related to such investigations "shall be confidential," and concludes
from this that the Task Force lacks jurisdiction to hear and adjudicate the complaint.

Although the Controller raises difficult and significant issues with regard to whether the
records requested by Complainant are required to be disclosed, and thus whether the Controller
violated the Ordinance by failing to provide the records in response to the IDR, that is a different
issue from whether the Task Force has jurisdiction to hear the complaint. Nothing in the above
cited charter sections says the Task Force lacks jurisdiction to hear a complaint about records
reviewed by the Controller in connection with a whistleblower complaint; nor do they specity
that records reviewed by the Controller in this context, if they otherwise would be public records,
lose that status becaunse they were a part of the whistleblower review. Given this, it would appear
that the Task Force has jurisdiction to hear this complaint.

! This conclusion does not speak to the merit of the arguments made by the Controller as to
whether there is a violation of the Ordinance. This issue will be more fully analyzed in the
memorandum to the full Task Force related to the substance of the complaint if jurisdiction is
found by the Complaint Committee.
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whistleblower/CON/SFGOV To SOTF/SOTFI/SFGOV@SFGOV

t by: Randofph
sl Ay ce whistleblower/CON/SFGOV@SFGOV, Tonia

Lediju/CON/SFGOV@SFGOV

1221/2010 03:28 PM bee

Subject RE: Complaint #10057

This e-mail is to confirm submission to the Sunshine Task Force (SOTF) of the attached
response to complaint number #10057.

The Office of the Controller - City Services Auditor (Whistleblower Program) contests
the jurisdiction of SOTF in relation to the release of confidential whistieblower work
product. The Whistleblower Program also contests the merits on which the complainant
has requested confidential whistleblower work product be made public.

The SOTF will find the programs response in the attached document. Hearing Subrission doc

Respectfully;

Tonia Lediju

Director of Audits
City Services Auditor
415-554-5393

Confidentiality notice: the information in this email contains confidential whistleblower information. if you
received this email inadvertently, please permanently delete it.
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Sunshine Ordinance Task Force
c/o Chris Rustom, Clerk

1 Dr. Carlton B. Goodlett Place
City Hall, Room 244

San Francisco, CA 94102-4689

Re: Complaint #10057 Rita O'Flynn v. Office of the Controller
Dear Members of the Sunshine Ordinance Task Force:

The complaint in this matter concerns Ms. O'Flynn' request to the Controller for all
records involving a whistleblower investigation. The Controller's Whistleblower Program
operates pursuant to a Charter amendment approved by the voters in 2003.

To be effective, whistleblower programs must keep information confidential. If
whistleblower programs did not zealously maintain confidentiality, those with incriminating or
other damaging information would not come forward to report wrongdoing or cooperate with the
investigation of alleged misconduct. Information from whistleblower investigations may only be
disclosed if the investigation results in a finding of misconduct, and then may be disclosed only
for the purpose of discipinary or remedial action.

When the voters approved the Charter amendment requiring the Controller fo establish a

- whistleblower program, they made records relating to investigations confidential. Like San

Francisco, other public entities keep records of whistleblower investigations confidential.

We now set forth the provisions of the Charter and implementing local law that apply to
the records at issue in this matter. In declining to provide whistleblower records to the
complainant, the Controller's Office acted in compliance with these laws. The Task Force
should decline to take jurisdiction over the complaint because the Task Force, like the
Controller's Office, is subject to these laws. If the Task Force nonetheless elects to exercise
jurisdiction, it should dismiss the complaint.

San Francisco Charter Section F1.110 and Implementing Local Law Make Whistleblower
Records Confidential

The San Francisco Charter requires the Controller to operate a whistleblower program
and to maintain the confidentiality of whistleblower investigations. -

San Francisco Charter section F1.107(c). Notwithstanding any provision of this
Charter, including, but not limited to Section C3.699-11, or any ordinance or regulation
of the City and County of San Francisco, the Controller shall administer a whistleblower
and citizen complaint hotline felephone number and website and publicize the hotline and
website through press releases, public advertising, and communications to City
employees. [Underlining added.]

San Francisco Charter Section F1.110. (a) The Controller shall have timely
access to all records and documents the Controller deems necessary to complete the
inquiries and reviews required by this Appendix. If a City officer, employee, agency,
department, commission, or agency does not comply with the Controller's request for
such records and documents, the Controller may issue a subpoena. The provisions of this
subdivision shall not apply to those records and documents of City agencies for which a
claim of privilege has been properly and appropriately raised, or which are prepared or
maintained by the City Aftorney, the District Attorney, or the Ethics Commuission for use
in any investigation authorized by federal, state law or local law.

W:\Sunshine Ordinance Task Force

PN

N



(b) Notwithstanding any other provision of this Charter, or any ordinance or
regulation of the City and County of San Francisco, and except to the extent required by

state or federal law, all drafis, notes, preliminary reports of Controller's benchmark
studies, audits, investigations and other reports shall be confidential. [Underlining
added.]

In 2008, the Board of Supervisors adopted an ordinance governing the Controller's
Whistleblower Program. Campaign and Governmental Conduct Code Section 4.123 provides as
follows :

CONFIDENTIALITY PROTECTION FOR WHISTLEBLOWER PROGRAM
COMPLAINANTS AND INVESTIGATIONS,

(&) WHISTLEBLOWER IDENTITY AND INVESTIGATIONS. Every officer and
emplovee of the City shall keep confidential:

(i) The identity of any person who makes a complaint to the Whistleblower
Program under Section 4.107 of this Chapter, and any information that would lead
to the disclosure of the person's identity, unless the person who made the
complaint provides written authorization for the disclosure.

(ii) Complaints or reports to the Whistieblower Program and information related
to the Investigation of the matter, including drafts, notes. preliminary reports,

working papers, records of interviews., communications with complainants and
witnesses., and any other materials and information gathered or prepared in the
course of the investigation.

The protection of confidentiality set forth in this Section applies irrespective of

whether the information was provided in writing and whether the information was
provided or is mainiained in electronic, digital, paper or anv other form or medium.

(b) INQUIRY REGARDING IDENTITY PROHIBITED. In order to assure effective
implementation of the provisions of this Section providing confidentiality to
whistleblowers, City officers and employees may not use any City resources, including
work time, to ascertain or attempt to ascertain directly or indirectly the identity of any
person who has made a complaint to the Whistleblower Program, unless such person has
provided writien authorization for the disclosure. Nothing in this Section shall preclude
an officer or employee assigned to investigate a complaint under this Chapter from
ascertaining the identity of a complainant to the extent necessary to conduct the
investigation.

{c) EXCEPTIONS. Nothing in this Section shall preclude the Controller from (1)
disclosing the identity of a person or other information to the extent necessary to conduct
a civil or criminal investigation or to take any enforcement action, including any action to
discipline an employee or take remedial action against a contractor, or (ii) releasing
information as part of a referral when referring any matter to another City department,
comrmission, board, officer or employee, or to other governmental agencies, for
investigation and possible disciplinary, enforcement or remedial action, or (iii) releasing
information to the Citizens Audit Review Board so that it may carry out its duty to
provide advisory input to the Controller on the Whistleblower Program, provided that
information is prepared so as to protect the confidentiality of persons making complaints
and of investigations, or (iv) releasing information to inform the public of the nature of
the actions taken by the Controller in the operation of the Whistleblower Program

WASunshine Ordinance Task Force
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provided that information is prepared so as to protect the confidentiality of persons
making complaints and of investigations. [Underlining added. ]

State Law Makes Records of the State's Whisteleblower Program Confidential

San Francisco is not alone in adopting strong confidentiality protections for
whistleblower programs. The California Legislature has authorized a whistleblower program,
making the State Auditor responsible for implementing the program. Cal. Gov. Code § 8547.4.
When it created the State's whistleblower program, the Legislature adopted findings to support
the need for confidentiality:

Government Code Section 8547.1. Legislative findings and declarations.

The Legislature finds and declares that state employees should be free to report
waste, fraud, abuse of authority, violation of law, or threat to public health without fear of
retribution. The Legislature further finds and declares that public servants best serve the
citizenry when they can be candid and honest without reservation in conducting the
people's business.

The State's whistleblower program — like San Francisco's — limits the public's access to
records of whistleblower investigations. As the following provisions show, the governing
statutes narrowly circumscribes who may release information and for what purpose:

Government Code Section 8547.6. Assistance in conducting investigation; confidential
information.

The State Auditor may request the assistance of any state department, agency, or
employee in conducting any investigation required by this article: If an investigation
conducted by the State Auditor involves access to confidential academic peer review

records of University of California academic personnel, these records shall be provided in

a form consistent with university policy effective on August 1, 1992. No information

obtained from the State Auditor by any department, agency, or employee as a result of
the State Auditor's request for assistance, nor any information obtained thereafter as a
result of further investigation, shall be divulged or made known to any person without the
prior approval of the State Auditor.

Government Code Section 8547.7. Report of improper governmental activities;
enforcement authority.

(a) If the State Auditor determines that there is reasonable cause to believe that an
emplovee or state agency has engaged in any improper governmental activity, he or she
shall report the nature and details of the activity to the head of the employing agency, or
the appropriate appointing authority, and may include recommended actions to prevent
the continuation or recurrence of the activity. If appropriate. the State Auditor shall report
this information to the Attorney General, the policy committees of the Senate and
Assembly having jurisdiction over the subject involved, and to any other authoritv that
the State Auditor determines appropriate.

(b) The State Auditor shall not have any enforcement power. In any case in which
the State Auditor submits a report of alleged improper activity to the head of the
employing agency or appropriate appointing authority, that individual shall report to the
State Auditor with respect to any action taken by the individual regarding the activity, the
first report being transmitted no later than 60 days after the date of the State Auditor's
report and monthly thereafter until final action has been taken.

(¢) The State Auditor shall keep confidential every investigation, including, but
not limited to, all investigative files and work product, except that the State Auditor may

issue any report of an investigation that has been substantiated, keeping confidential the

W ASunshine Ordinance Task Force
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identity of the individual or individuals involved, or, subject to the limitations of Section
8547.5, release any findings or evidence supporting any findings resulting from an
mvestigation conducted pursuant to this article that is deemed necessary to serve the
interests of the state.

(d) This section does not limit any authority conferred upon the Attorney General
or any other department or agency of governument to investigate any matter,

Necessity for the Laws Protecting Whistleblower Information from Disclosure

State and Jocal law requires confidentiality in whistleblower programs for good reason.
We know from experience that City employees and employees of City contractors are often
reluctant to report misconduct or to fully cooperate with whistleblower investigations. Any
suspicion that whistleblower staff will not zealously protect their identity or keep confidential the
information they report will reduce or eliminate the flow of information. Whistleblower
programs cannot be effective unless those with inside knowledge are willing to step forward.
Even with assurances of confidentiality, people are relucant to come forward.

Even the possibility, or perception, of public disclosure would render the Controller's
Whistleblower Programs ineffective. The general public often does not understand the nuanced
response to a public records request. They see the headlines or summary descriptions in news -
articles. Even if staff were to release only part of its records — for example, records publicly
available from other City agencies -- the damage will have been done. People will fear that the
release of information in one case might mean the release of information that they provide to
investigators.

Laws creating such programs are carefully drafted to protect whistleblower records from
disclosure. As we have shown above, the State has considered the appropriate balance between
the public interest in disclosure and the harm to the public if whistleblower staff cannot assure
informants that their identity and the information that they provide will be confidential. The
State Legislature has determined that confidentiality is essential, authorizing the State
whistleblower program to withhold records of investigations from the public. The voters of San
Francisco, in approving the Charter provisions creating the Controller's Whistleblower Program,
and the Board of Supervisors, in adopting the implementing ordinance, have made the same
determination. ,

The withholding of the records by the Controller's Whistleblower Program does not cut
off public scrutiny of the grant agreements that are the subject of the complaint in question. Ms.
O'Flynn - and any other member of the public - can obtain many of the records that have been
sought from the Whistleblower Program from other City agencies, including copies of grant
agreements and financial records. Further, Ms. O'Flynn, and other concerned citizens, can ask
other public officials to review allegations of misconduct.

But whistleblower investigative records are not subject to disclosure under the laws set
forth above. Nor may the Task Force rely on provisions of the Sunshine Ordinance to order
disclosure. Because the charter of a municipality is its constitution, an ordinance may not
change or limit the effect of the charter. City and County of San Francisco v. Patterson, 202
Cal.App.3d 95, 102 (1988).

For these reasons, the Task Force should decline to exercise jurisidiction in this matter
because 1t lacks the power to order the disclosure of whistleblower records in violation of the
Charter. If the Task Force elects to exercise jurisdiction, it should dismiss the complaint on its
merits.

W:\Sunshine Ordinance Task Force
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SUNSHINE ORDINANCE TASK FORCE
1 Dr, Carlton B. Goodlett Place, Room 244, San Francisco CA 94102
Tel. (415) 554-7724; Fax (415) 554-7854
bttp:/fwww.sfgov.org/sunshine
SUNSHINE ORDINANCE COMPLAINT

Complaint against which Department or Commission . . .

Name of individual contacted at Department or Commission R Anpnov?y Mpwpis

X  Alleged viclation public records access
Alleged viclation of public meeting. Date of mesting

Sunshine Ordinance Section £ A 6“1 26  6£77 7
(If known, please cite specific provision(s) being violated)

Please describe alleged violation. Use additional paper if needed. Please aitach any relevant
documentation supporting your complaint.

Lee Atr1AachHerp |
- Faonumre To Ppov D RECOANS REGABDINa 4
Ca03en CASE

T MNo ConNFInsNTILACITY 18 yes  INVOLVED

Do you want a public hearing before the Sunshine Ordinance Task Force? yes [ ] no
Do you also want a pre-hearing conference before the Complaint Committee? ves [ ] no

P

{Optional)!

Name (R, xs O7 vy Address yq¢c DUnion 8. 3F aua?

Telephone No. YJY- 2 ¢n-7648 E-Mail Address t:!.ts‘awgsiﬂlsﬁi @MID, o m
pate 2¢ (Jcq 2014 A 0“7%,1
: Signature

| request confidentiality of my personal information. [ ves | ¥l no

' NOTICE: PERSONAL INFORMATION THAT YOU PROVIDE MAY BE SUBJECT TO DISCLOSURE UNDER THE
CALIFORNIA PUBLIC RECORDS ACT AND THE SUNSHINE ORDINANCE, EXCEPT WHEN CONFIDENTIALITY IS
SPECIFICALLY REQUESTED. YOU MAY LIST YOUR BUSINESS/OFFICE ADDRESS, TELEPHONE NUMBER AND E-MAIL
ADDRESS IN LIEU OF YOUR HOME ADDRESS OR OTHER PERSONAL CONTACT INFORMATION. Complainants can be
anonymous as long o the ¢omplainant provides a reliable means of cantact with the SOTF (Phone number, fax number, or comail

addrass). .
0UNRS :



OCT-26-2010 TUE 04:42 PN AFEYNAX, INC. FaX NO. 8502519708 P, 02

RE: Sunshine QOrdinance Reguest for immediate Disclosure RE:
Complaint #3026 Tenderloin Housing Clinic Financial Deficiencies

Rita August O'Flynn
To whistleblower@sigov.org, wwaesq@hotmail.com
From: Rita August O°Flynn (rita_august@rmsn.com)
Sent: Fr 9/17/10 10:00 AM
To:  whistleblower@sfgov.org
ce: wwaesq@hotmail.com
As |, the complaintant, have waived my rights o confidenitality, please refer me
to the specific San Francisco Administrative Law Code that exempts the
Whistleblower program from the Sunshine Ordinance.

Rita O'Flynn 415-386-8224 Cell: 415-260-7608

From: whistieblower@sfgov.org
To: rita_august@msn.com
- GC: whistleblower@sfgov.org
Subject: RE: Sunshine Ordinance Request for immediate Disclosure RE:
Complaint #3026 Tenderloin Housing Clinic Financial Deficiencies
Date: Fri, 17 Sep 2010 08:45:23 -0700

- Good Morning,

As stated in the phone conversation on 8/8/2010 and the email sent on 8/9/2010,
the Whistleblower Program is not subject to the S8unshine Ordinance requests for
documents.

The Whistleblower program will not provide any documentation related to
complaint #3026 due to the confidential status and nature of the program.

Randolph Minnis

Whistleblower Complaints Unit
Controller's Office

City and County of San Francisco

Confidentiality notice: the information in this email contains confidential
whistleblower information, If you received this email inadvertently, please
permanently delete it.

1%
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0CT-26-2010 TUE 04:42 PM AFFYMAY, INC. FAX NO, 6502519708

Rita August O'Flynn To <whistleblower@sfgov.org>,
<rita_august@msn.com> <cityattorney@sfgov.org>
09/16/2010 03:58 PM cc <home@prasf org>.

<auweia i @gmail.cam:,
<hotline@hudoig.gov>,

<board.of supervisors@sfgov.org>,
<sotf@sfgov.org>

Subject RE: Sunshine Ordiance Request for
immediate Disclosure RE: Complaint
#3026 Tenderioin Housing Clinic
Financial Deficiencies

A response is required under the Sunshine Ordinance and is now overdue.

Rita O'Flynn 415-386-8224 Cell: 415-260-7608

From: rita_august@msn.com ‘

To: whistleblower@sfgov.org; cityattorney@sfgov.org :

CC: home@prosf.org; auweial @gmail.com; hotline@hudoig.gov;
board.of.supervisors@sfgov.org; sotf@sfgov.org

Subject: RE: Sunshine Ordiance Request for Immediate Disclosure RE:
Complaint #3026 Tenderloin Mausing Clinic Financial Deficiencies
Date: Wed, 15 Sep 2010 10:11:27 -0700

Please confirm that the requested documents are available for pickup.
With Kind Regards,

Rita O'Flynn 415-386-8224 Cell: 415-260-7608

From: rita_august@msn.com

To: whistleblower@sfgov.org; cityattorney@sfgov.org

CC: hame@prosf.org; auweial@gmail.com; hotline@hudoig.gov;
board.of supervisors@sfgov.org; sotf@sfgov.org

Subject: RE: Sunshine Ordiance Request for iImmediate Disclosure RE:

PN
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0CT~26-2010 TUE 04:42 PM AFFYMAX, INC. FAX NO. 6502519708

Complaint #3026
Date: Thu, 9 Sep 2010 19:49:16 -0700

In further support of the release of the requested records to me under the
Sunshine Ordinance please see the following:

67.24

(@) Neither the City nor any office, employee, or agent thereof may assert
California Public Records Act Section 6255 or any similar provision as the basis
for withholding any documents or information reguested under this ordinance.

(h) Neither the City nor any office, employee, or agent thereof may assert an
exemption for withholding for any document or information based on a
"deliberative process” exemption, either as provided by California Public Records
Act Section 6255 or any other provision of law that does not prohibit disclosure,
(i) Neither the City, nor any office, employee, or agent thereof, may assert an
exemption for withholding for any document or information based on a finding or
showing that the public interest in withholding the information outweighs the
public interest in disclosure. All withholdings of documents or information must be
based on an express provision of this ordinance providing for withholding of the
specific type of information in question or on an express and specific exemption
provided by California Public Records Act that is not forbidden by this ordinance.

Also, Law Enforcement exemption does not apply because the Controller's Office

is not a Penal agency and the Charter pravision providing for exempt controlier
files is a violation of state CPRA law.

Rita O'Flynn 415-386-8224 Cell: 415-260-7608

From: rita_august@msn.com

To: whistleblower@sfgov.org; cityattorney@sfgov.org

CC: home@prosf.org; auwela1@gmail.com; hotline@hudoig.gov;
board.of supervisors@sfgov.org; sotf@sfgov.org

Subject: RE: Sunshine Ordiance Request for immediate Disclosure RE:
Complaint #3026

Date: Thu, 9 Sep 2010 14:56:09 -0700

I am a citizen of 8an Francisco, not an employee, and my request for
investigation was disclosed by me to other partias, both governmental and non-
governmental at the time of my request. As the complainant, | have not and am
not requesting confidentiality regarding my identity or the nature and details of
my claims. With this e-mail | waive all rights of non-disclosure. Evidence code
and any privilege claimed thereunder is not applicable here as the matter has
been closed by your department and there is no ongoing investigation or pending
litigation. The public's interests in the potential financial mismanagment and non-

P.
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0CT-26-2010 TUE 04:42 PM AFFYMAX, INC.

FAX NO. 6502519708

compliance of the politically influentical non-for-profit, Tenderioin Housing Clinic |
with its $100 million dollars in City contracts and the public's interest in how
requests for investigation are managed by the City clearly outweighs my need for
confidentiality, which is waived.

Please provide the materials as requested under the Sunshine Ordinance within
the next 3 husiness days.

With Kind Regards,

From: whistleblower@sfgov.org

> Subject: Re: Sunshine Ordiance Request for Immediate Disclosure RE:
Complaint #3026

> To: rita_august@msn.com

> Date: Thu, 9 Sep 2010 14:12:31 -0700

-

> Ms. OFlynn, ;

-

= Per our phone conversation, charter section F1.110(h) makes confidential

> all drafts, notes, audits, reports and investigations of the Controller.

> Complaints that are currently under investigation are confidential under

> this pravision and will not be disclosed. See, also, Campaign and

> Government Conduct Code §4.120, The following grounds for disclosure apply
= 10 all complaints, whether currently under investigation or whether the

> investigation is closed.

>

> Please also see Government Code section 6254(k), which states the Public
> Records Act allows an agency to decline to disclose "records the disclosure
> of which is exempted or prohibited pursuant to federal or state law,

> tncluding, but not limited to, provisions of the Evidence Code relating to

> privilege.” (Government Code Section 6254(k).) Evidence Code section 1040
> establishes the official information privilege. Official information means

> "information acquired in confidence by a public employee in the course of

> his or her duty and not open, or officially disclosed, to the public prior

> to the time the claim of privilege is made." (Evid. Code §1040.) A public

> entity has a privilege to refuse to disclose official information if the

> privilege is claimed by a person authorized by the public entity to do so

> and disclosure of the infarmation is against the public interest because

> there is a necessity for preserving the confidentiality of the information

> that outweighs the necessity for disclosure in the interest of justice. (

> ibid.) -

. ) o

> The Charter authorizes the Controller's Office, as City Services Auditor,

> to accept and investigate complaints. (Charter § F.100.) The Controlier

P.
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0CT-26-2010 TUE 04:43 PM AFFYMAX, INC. FAX NO. 5502519708

» is also authorized to receive complaints under the whistleblower program

> set forth in Section 4.105 of the Campaign and Governmental Conduct Code,

> The Charter and Section 4.120 of the Campalgn and Governmental Conduct
Code

> compel the Controlier to protect the confidentiality of the identity of the

> compliant. Therefore, the Controller is authorized to invoke the official

> information privilege.

-] .

> The complaints are official information. The Controller's Office acquired

> them in confidence; they have not been disclosed to the public. As noted

> above, both Appendix F of the Charter and the City's Whistieblower Program
> in Campaign and Governmental Conduct Code sections 4.100 — 4,135 offer

> confidentiality to complainants, complaints and investigations interest

> because there is a necessity for preserving the confidentiality of the

> information that outweighs the necessity for disclosure in the interest of

> justice. (Ibid.) :

-

> Finaily, disclosure of the complaints is against the public's interest. As

> noted above, there is a strong public interest in encouraging employees or
> members of the public to come forward with complaints of improper

> governmental conduct. (See Campaign and Governmental Conduct Code
§4.100

>["The City and County of 8an Francisco has a paramount interest in

> protecting the integrity of its governmental institutions. To further this

> interast, individuals should be encouraged to report to the City's Fthics

> Commission, Controller, District Attorney, City Aftorney and the

> complainant's department possible violations of laws, regulations and rules
> governing the conduct of City officers and employees.”|

-

> The voters have also declared the need to protect the identity of

> complainants and to protect complainants from retaliation. (Charter

> §F1.107(c).} If the Controller cannot protect the identity of

- > complainants, whistleblowers will not come forward. As noted ahove, public
> disclosure of the complaints will in most instances effectively disclose

> the identity of the complainant, even if the name of the complainant is

> removed. Therefore, non-disclosure of the complaints is necessary in most
> instances to protect the identity of the complainants.

>

> Even where disclosure of a complaint may not, under the circumstances of a
> specific case, result in the disclosure of the identity of the complainant,

= disclosure of the complaint would undermine the Whistieblower Program. If
> potential complainants were to learn that this office disclosed complaints,

> they would operate under the misguided impression that their complaint

> might be disclosed despite assurances to the contrary. Potential

> complainants would be unlikely to understand that disclosure was based on
> fine distinctions made after reviewing the details and individual

P,
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0CT-26-2010 TUE 04:43 PM AFFYMAX, INC. FAX NO. 6502519708 P. 07

» circumstances of each complaint, As a result, they would refrain from

> making whistleblower reports, fearing that theirs might aiso be disclosed.

-

> For these reasons, the records in question are protected from disclosure
> under Government Code section 6254(k) because disclosure wouid in many
> instances reveal the identity of complainants and, even as to complaints

> that would not disclose this information, undermine the purposes of the

> Whistleblower Program,

-

> Thank you,

>

> Randolph Minnis -

> 554-4920

> Whistleblower Complaints Unit

= Controller's Office

> City and County of 8an Francisco

-1 . f

> Confidentiality notice: the information in this email cantains confidential
> whistieblower information. If you received this emait madvertentiy,

> please permanent!y delete it.
>

Rita Q'Flynn 415-386-8224 Cell: 415-260-7608

From: rita_august@msn.com

To: whistleblower@sfgov.org; cityattorney@sfgov.org

CC: home@prosf.org; auweiat@gmail.com; hotline@hudoig.gov;
board.of.supervisors@sfgov.org

Subject: RE: Sunshine Ordiance Request for Immediate Disclosure RE:
Complaint #3026

Date: Thu, 8 Sep 2010 13:53:69 -0700

To further clarify my request in the e-mail below, please provide the foliowing:
each of the documents relied on in making your determination as to each
one of my claims

the written analysis which formed the basis of your determination in regard
to each of my claims.

My claims were {(and are) as follows:

a. Faiiure to Fully Disclose Assets: in both of the audited financial reports,
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the audilors indicale that during the fiscal vear ending June 30, 2008, the
TENDERLOIN HOUSING CLINIC received a donation of real property (900
innes, San Francisco) that has nol be recorded on the financial staternenis, In
the opinion of the auditors, Daoro Zydell & Holland, “accounting principles
generally accepted (GAAP) in the United Stales of America reguire that sach
tlonated property be recorded at fair vaiue, )

. Inboth of these reports, the auditors
indicate that the value of donated properly was assessed at $20,600,000.

ii.  in both of these reports, the amount
listed for fotal assets does not include the $20,000,660 in reai property, thus
potentially under reporting the total assets of the TENDERLOIN HOUSING
CLINIC by cver 80% when seeking funding from the City..

b Non-Compliance with Federal Reporting Requirements for Federal
Grant Recipients: In both of the audited financial reports disclosed instances of
ongoing non-compliznce with US Offices of Management and Budget
(OMB) Circular A-133 Compliance Supplement thal are applicable o each of
the TENDERLOIN HOUSING CLINIC's major federal programs, many of which
dre funneled to the TENDERLOIN HOUSING CLINIC via the City and County of
San Francisco. Thus, there is a liability to the City and County of San Francisco

- in terms of logs of federal funding due to non-complience on the part of the
TENDERLOIN HOUSING CLINIC.

c. Controf and Significant Deficiencies In Internal Controls over
Financial Reporting: A conirei deficiency is exists when the design or
operation of a conirol does not allow management or employees, in the
normal course of performing their assigned funclions, to prevent or detect
non-compliance with a type of compliance requirement of a federal
program on a timely basis, A significant deficiency is'a control deficiency, or
combination of conirol deficiencies, that adversely affect the entity’s ability to
administer a federal program such that there is more than a remote likelihood
that non-compliance with a type of compliance requirement of a federal
prograrm that is more than inconsegquential will not be prevented or detected
by the eniily's internal control.

i.  Sigoificant Deficiency Noted for
the Modified Payment Program (MPP) Bank Reconciliation: In both of the
audited financial reports, the auditors indicate that the TENDERLOIN HOUSING
CLINIC is not able to prepare a complete and accuraie bank reconciliation for its
MPP bank account. Specifically, the TENDERLOIN HOUSING CLINIC is not
able to generate a detailed list of funds within Individual cllent accounts
that make up the balances in the MMP bank and corresponding MMP
liability accounts. The TENDERLOIN HOUSING CLINIC admits that this has
been an angoing problem since 2006 for which they have received additional
funding from the City and County of San Francisco to address, but, as of the
fiscal year ending June 30, 2009 this remains a significant deficiency.

ii.  Significant Deficiency Noted for

P,
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Rent Rolls and Property Management: In both of the audited financiai reports,
the auditors indicated that the TENDERLOIN HOUSING CLINIC does not
prepare “rent rolis” as the term is defined by the indusiry, for any of its
master lease hotel properties or the Galvin Apartments (which is wholly
owned by the TENDERLOIN HOUSING CLINIC and for which the TENDERLOIN
HOUSING CLINIC realized over $5,000.000 in rents). Without a rent rofl, the
TENDERLOIN HOUSING CLINIC is unable to readily determine its tenant
renis receivable at specific internals, tie to bad deblts to specific units, or to
easily track vacant upits. The TENDERLQIN HOUSING CLINIC admits it has
been aware of this problem since 1999; as of the fiscal year ending June 30,
2009 this remains a significant deficiency.

d. HUD Grants: According to the independent auditors, the significant
deficiencies noted for MMP and Rent Rolls and Property Management also
applies to HUD Grants: CFDA#14.218 and CFDA# 4.238.

e. Recording of Real Property with the City and County of San

Francisco: :

i.  According the audfted reports, in
1995, the TENDERLOIN HOUSING CLINIC purchased 50% ownership interest
in 126 Hyde Street, San Francisco, however the TENDERLOIN HOUSING
CLINIC's ownership was not officially enfered into the title records unti January
14, 2008 at which time the TENDERLOIN HOUSING CLINIC recorded the value
at its original 1995 cost of $163,500.00. For the fiscal year ending June 30, 2009
the TENDERLOIN HOUSING CLINIC has reclassified 126 Hyde Straet as an
asset but at its 1995 value. The TENDERLOIN HOUSING CLINIC “rents” most
of this building for its office space and inciudes some or all of this rent as an
expense in budgets presented lo the City and County of San Francisco as part of
grant award contracts.

ii.  Asnoted above, the transfer of 900
Innes was not recorded in a timely fashion with the City and County of San
Francisco and the value recorded is in conflict with the assessed value stated in

the auditing reporis.

Additionally, | would like to receive any and all documentation of the City
Attorney’s opinion, legal or otherwise, of "no violation®.

Thank You,

Rita O'Flynn 415-386-8224 Cell: 415-260-7608

Loy

From: rita_august@msn.com
To: whistleblower@sfgov.ory; cityattorney@sfgov.org
CC: home@prosf.org; auweial@gmail.com
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Subject: Sunshine Ordiance Request for Immediate Disclosure RE: Complaint
#3026
Date: Thu, 9 Sep 2010 11:03:38 -0700

Please provide all materials/documents related to this matter, including but not
limited to letters, e-rnail, meeting notes, phone reports, etc.

With Kind Regards,

- Rita O'Flynn 415-386-8224 Cell: 415-260-7608

> From: whistleblower@sfgov.org

> Subject: Complaint #3026 '

> To: rita_august@msn.com

= Date: Wed, 8 Sep 2010 186:02:27 -0700

=

-3

> Dear Ms. O'Fiynn:

-

> This letter is in reference to your complaint received by the Office of the

> Controller (Controliar) on April 26, 2010, alleging significant

> deficiencies in the Tenderioin Housing Clinic’s {THC) internal controls

= over financial reporting. in addition, your complaint alleged that the THC

> is noncompllant with several provisions of their grant agreements with the

> City and County of San Francisco {City).

>

> The Whistleblower Program reviewed the allegations brought forth in your
> April 26 email. We interviewed employees from the Human Services Agency
and

> City Attorney's Office regarding these allegations. The Whistieblower

> Program reviewed THC's grant agreements with the City, THC's 2007, 2008,
> and 2009 Consolidated Financial Statements and Independent Auditors'

> Reports, and Standard Joint Fiscal & Compliance Monioring reports issued
> in April 2008 and February 2010,

-

> After reviewing the above materials and speaking with the above-mentioned
> parties, we found no violation and closed your complaint, An augit of THC

> is not included in the Controller's Work Plan for the 2011 fiscal year.

> Please note that the closure of this case does nat affect your right to

> file a complaint in the future.

-

> If you have any questions, please contact me at (415) 554-5383. Please

> reference the complaint number cited above in all future correspondence or
> contact with this office.

. 10
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-3

> Sincerely,

-2

>

> Tonia Lediju

> Director of Audits

> Gity Services Auditor
» Office of the Controller
>

>

> Attachment: (See attached file: 3026 Response.PDF)

-

> Confidentiality notice: the information in this email contains confidential
> whistleblower information. If you received this emall inadvertently,

> please permanently delete it.

TN
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Tonia Lediju/CON/SFGOV To sotfi@sfgov.org
11/09/2010 03:53 PM e Randolph Minnis/CON/SFGOV@SFGOV
' bee
Subject CLM 10057

Complaint Committee

¢/o Chris Rustom, Clerk
Sunshine Ordinance Task Force
1 Dr. Carlion B. Goodlett Place
City Hall, Room 244

San Francisco, CA 94102-4689

Re: Complaint #10057 Rita O’ Flynn vs. the Office of the Controller
Dear Members of the Complaint Committee:

The Complaint Committee should dismiss the complaint because the Sunshine Ordinance Task
Force has no jurisdiction to order disclosure of the records in question.

The San Francisco Charter created the Controller’s Whistleblower Program. San Francisco

Charter Section F1.107. The Charter protects the confidentiality of Whistleblower investigations.

See Charter Section F1.110:

(a) The Controller shall have timely access to all records and documents the Controller
deems necessary to complete the inquiries and reviews required by this Appendix.... ‘

(b) Notwithstanding any provision of this Charter, or any ordinance or regulation of the City
and County of San Francisco, and except to the extent required by state or federal law, all drafts

notes, preliminary reports of Controller’s benchmark studies, audits, investigations and other
reports shall be confidential, [Emphasis added]

The Board of Supervisors adopted an ordinance governing the Controller’s Whistleblower
Program. The ordinance requires the Controller’s Office to keep confidential all records relating
to the program, unless (1) as to the identity of the whistleblower, that person consents to release
of the information or (2) release is needed for disciplinary, remedial or enforcement purposes.
See Campaign and Government Code Section 4.123:

(a) WHISTLEBLOWER IDENTITY AND INVESTIGATIONS. Every officer and employee of
the City shall keep confidential: Controller

(1) The identity of any person who makes a complaint to the Whistleblower Program under
Section 4.107 of this Chapter, and any information that would lead to the disclosure of the
person's identity, unless the person who made the complaint provides written authorization for
the disclosure.
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(ii) Complaints or reports to the Whistleblower Program and information related to the
investigation of the matter, including drafts, notes, preliminary reports, working papers, records
of interviews, communications with complainants and witnesses, and any other materials and
information gathered or prepared in the course of the investigation.

The protection of confidentiality set forth in this Section applies irrespective of whether the
information was provided in writing and whether the information was provided or is maintained
in electronic, digital, paper or any other form or medium.

(b) INQUIRY REGARDING IDENTITY PROHIBITED. In order to assure effective
implementation of the provisions of this Section providing confidentiality to whistleblowers,
City officers and employees may not use any City resources, including work time, to ascertain or
attempt to ascertain directly or indirectly the identity of any person who has made a complaint to
the Whistleblower Program, unless such person has provided written authorization for the
disclosure. Nothing in this Section shall preclude an officer or employee assigned to investigate
a complaint under this Chapter from ascertaining the identity of a complainant to the extent
necessary to conduct the investigation.

(c) EXCEPTIONS. Nothing in this Section shall preclude the Controller from (i) disclosing the
identity of a person or other information to the extent necessary to conduct a civil or criminal
investigation or to take any enforcement action, including any action to discipline an employee
or take remedial action against a contractor, or (ii) releasing information as part of a referral
when referring any matter to another City department, commission, board, officer or employee,
or to other governmental agencies, for investigation and possible disciplinaty, enforcement or
remedial action, or (iii) releasing information to the Citizens Audit Review Board so that it may
carry out its duty to provide advisory input to the Controller on the Whistleblower Program,
provided that information is prepared so as to protect the confidentiality of persons making
complaints and of investigations, or (iv) releasing information to inform the public of the nature
of the actions taken by the Controller in the operation of the Whistleblower Program provided
that information is prepared so as to protect the confidentiality of persons making complaints and
of investigations.

It is vital to protect the confidentiality of whzstleblower investigations and all records relating to
them. To allow disclosure of any investigative material would undermine the Programs efforts to
assure City employees, contractors, and the general public, that they may provide information
and cooperate with investigations knowing the Program will not disclose their actions or
information provided to the Program.

The State of California provides the same protections for its Whistleblower Program. See
California Government Code 8547.6, (“ no information obtained from the State Auditor by any
department, agency or employee as a result of the Auditors request for assistance nor any
information cbtained thereafter as a result of further investigation shall be divulged to any person
without prior approval of the Auditor”. These statutory protections provided by the State
underscore the well-recognized need to protect whistleblower investigatory mfonnatlon

Without these protections, the Whistleblower Program cannot be effective.

PN



The protections provided by the San Francisco Charter do not permit disclosure of records that
the complainant seeks. The Complaint Committee should dismiss the complaint for lack of
jurisdiction because the Task Force has no authority to order disclosure of confidential records.

Respectfully;

Tonia Lediju
Director of Audits
City Services Auditor
415-554-5393

Tonta Lediju

Audit Director

Office of the Controller, City Services Auditor
City & County of San Francisco

TEL: (415) 554-6303

FAX: (415) 554-7664

hitp:.//'www.sfgov.org/controller/csa
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whistleblower/CON/SFGOV To SOTF/SOTFISFGOV@SFGOV

R cc whistleblower/CON/SFGOV@SFGOV

hce

Subject Re: Complaint #10057

11/092010 03:59 PM

Complaint Committee

¢/o Chris Rustom, Clerk
Sunshine Ordinance Task Force
1 Dr. Cariton B. Goodlett Place
City Hall, Room 244

San Francisco, CA 94102-4689

Re: Complaint #10057 Rita O" Flynn vs. the Office of the Controller
Dear Members of the Complaint Committee:

The Complaint Committee should dismiss the complaint because the Sunshine Ordinance Task
Force has no jurisdiction to order disclosure of the records in question.

The San Francisco Charter created the Controller’s Whistleblower Program. San Francisco
Charter Section F1.107. The Charter protects the confidentiality of Whistleblower investigations.
See Charter Section ¥1.110:

(a) The Controller shall have timely access to all records and documents the Controller
deems necessary to complete the inquiries and reviews required by this Appendix....

(b) Notwithstanding any provision of this Charter, or any ordinance or regulation of the
City and County of San Francisco, and except to the extent required by state or

federal law, all drafts, notes, preliminary reports of Controller’s benchmark studies,
audits, investigations and other reports shall be confidential. [Emphasis added]

The Board of Supervisors adopted an ordmance governing the Controller’s Whistleblower
Program. The ordinance requires the Controller’s Office to keep confidential all records relating
to the program, unless (1) as to the identity of the whistleblower, that person consents to release
of the information or (2) release is needed for disciplinary, remedial or enforcement purposes.
See Campaign and Government Code Section 4.123:

(a) WHISTLEBLOWER IDENTITY AND INVESTIGATIONS. Every officer and
employee of the City shall keep confidential: Controller

(i) The identity of any person who makes a complaint to the Whistleblower Program
under Section 4.107 of this Chapter, and any information that would lead to the
disclosure of the person's identity, unless the person who made the complaint
provides written authorization for the disclosure.

(ii) Complaints or reports to the Whistleblower Program and information related to



the investigation of the matter, including drafts, notes, preliminary reports, working
papers, records of interviews, communications with complainants and witnesses, and
any other materials and information gathered or prepared in the course of the
investigation.

The protection of confidentiality set forth in this Section applies irrespective of
whether the information was provided in writing and whether the information was
provided or is maintained in electronic, digital, paper or any other form or medium.

(b) INQUIRY REGARDING IDENTITY PROHIBITED. In order to assure effective
implementation of the provisions of this Section providing confidentiality to
whistleblowers, City officers and employees may not use any City resources,
including work time, to ascertain or attempt to ascertain directly or indirectly the
identity of any person who has made a complaint to the Whistleblower Program,
unless such person has provided written authorization for the disclosure. Nothing in
this Section shall preclude an officer or employee assigned to investigate a complaint
under this Chapter from ascertaining the identity of a complainant to the extent
necessary to conduct the investigation.

(c) EXCEPTIONS. Nothing in this Section shall preclude the Controller from (i)
disclosing the identity of a person or other information to the extent necessary to
conduct a civil or criminal investigation or to take any enforcement action, including
any action to discipline an employee or take remedial action against a contractor, or
(i1) releasing information as part of a referral when referring any matter to another
City department, commission, board, officer or employee, or to other governmental
agencies, for investigation and possible disciplinary, enforcement or remedial action,
or (iii) releasing information to the Citizens Audit Review Board so that it may carry
out its duty to provide advisory input to the Controller on the Whistleblower
Program, provided that information is prepared so as to protect the confidentiality of
persons making complaints and of investigations, or (iv) releasing information to
inform the public of the nature of the actions taken by the Controlier in the operation
of the Whistleblower Program provided that information is prepared so as to protect
the confidentiality of persons making complaints and of investigations.

It is vital to protect the confidentiality of whistleblower investigations and all records relating to
them. To allow disclosure of any investigative material would undermine the Programs efforts to
assure City employees, contractors, and the general public, that they may provide information
and cooperate with investigations knowing the Program will not disclose their actions or
information provided to the Program.

The State of California provides the same protections for its Whistleblower Program. See
California Government Code 8547.6, (“ no information obtained from the State Auditor by any
department, agency or employee as a result of the Auditors request for assistance nor any
information obtained thereafter as a result of further investigation shall be divulged to any person
without prior approval of the Auditor”. These statutory protections provided by the State
underscore the well-recognized need to protect whistleblower investigatory information.

128



130

Without these protections, the Whistleblower Program cannot be effective.

The protections provided by the San Francisco Charter do not permit disclosure of records that
the complainant seeks. The Complaint Committee should dismiss the complaint for lack of
jurisdiction because the Task Force has no authority to order disclosure of confidential records.

Respectfully;

Tonia Lediju
Director of Audits
City Services Auditor
415-554-5393

Tonia Lediju

Audit Director

Office of the Controller, City Services Auditor
City & County of San Francisco

TEL: (415) 554-5393

FAX: (415) 554-7664
hitp:/hwaww.sfgov.org/controller/csa

Confidentiality notice: the information in this email contains confidential whistleblower information. If you
received this email inadveriently, please permanently delete it.
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