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CiTYy AND COUNTY OF SAN FRANCISCO | OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA JANA CLARK
City Attorney Deputy City Attorney
Direct Dial: (415} 554-39¢8
Ermnaik: jana.clark@sfgov.org
MEMORANDUM
PRIVILEGED AND CONFIDENTIAL
TO: Sunshine Ordinance Task Force
FROM: Jana Clark
Deputy City Attorney
DATE:  September 23, 2010
RE: 10042 Cal Tilden v. Recreation and Parks Department
COMPLAINT

Complainant Cal Tilden alleges that the Recreation and Parks Department ("the
Department") violated the Ordinance by failing to provide a prospective lessee's response to an
RFQ for the Stow Lake Concession prior to its public meeting regarding that lease, scheduled for
August 19, 2010, thereby undermining his right to participate in public comment.

COMPLAINANT FILES COMPLAINT:

On August 2, 2010, Mr. Tilden filed a complaint against the Department.

JURISDICTION

The Recreation and Parks Department is a charter department under the Ordinance. The
Task Force therefore has jurisdiction to hear the complaint against the Department.

APPLICABLE STATUTORY SECTION(S):

Section 67 of the San Francisco Administrative Code:

» Section 67.21 governs responses to a public records request, and the format of requests
and of responsive documents. '

* Section 67.24(e)(1) governs public information that must be disclosed regarding the

bidding process for public contracts, bids, and proposals.

Section 67.26 governs withholding of records.

Section 67.27 governs written justification for withholding of records.

Section 67.5 governs public access to meetings of policy bodies.

Section 67.15 governs public testimony at meetings of policy bodies.

Section 6250 et seq. of the Cal. Gov't Code

» Section 6253 governs the release of public records and the timing of responses.

FOX PLaza - 1 390 MARKET STREET, 6™ FLOOR - SAN FRANCISCO, CALIFORNIA 94102-5408
Recepnion: {415) 554-3800 - Facsimue: {415} 437-4644
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Cimy AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

_ MEMORANDUM
PRIVILEGED & CONFIDENTIAL

TO: Sunshine Ordinance Task Force
DATE:  September 23,2010
PAGE: 2
RE: 10042 Cal Tilden v. Recreation and Parks Department
APPLICABLE CASE LAW:
| None
ISSUES TO BE DETERMINED

Contested/Uncontested Facts:

It appears that the relevant facts are not in dispute. Mr. Tilden stated that the Department
issued a request for RFQ for the Stow Lake concessions lease and that responses were due April
6, 2010. He alleged further that on August 19, 2010, the Departroent was scheduled to receive
staff recommendations and to vote to authorize staff to enter into lease negotiations with the
Ortega Group. Mr. Tilden alleged that prior to the August 19, 2010 meeting, he requested that
the Department provide him with a copy of prospective Jessee Ortega Family Enterprises
response to the RFQ. He alleged further that without the response, there would be no way to
meaningfully participate in public testimony at the August 19, 2010 meeting.

Nicholas Kinsey, Assistant Director of the Department, replied to Mr. Tilden's complaint
in a July 27, 2010 email, informing Mr. Tilden that the Sunshine Ordinance required that all
"responses to requests for proposals and all other records of communications between the
department and persons or firms seeking contracts shall be open to inspection immediately after
the contract has been awarded." Also in the email, the Department stated that the requested
document would be available for inspection once the Board of Supervisors approved the final
confract and noted that there were numerous, mandated public meetings regarding the Stow Lake
Concession.

In a follow-up to the email, Olive Gong, Custodian of Records for the Department,
responded that the Department was withholding the response to the RFQ in reliance on section
67.24(e) of the Ordinance. Ms. Gong stated that the Department would make the documeit
available once the Board of Supervisors approved the contract for the Stow Lake Concession.

In a reply to the Department's response, complainants alleged that 67.24(e) applied only
to an RFP and not to an RFQ, and that an RFQ is a conceptual proposal, as distinguished from an
actual bid.

LEGAL ISSUES/LEGAL DETERMINATIONS:

Does section 67.24(e)(1) allow the Department to withhold the prospective lessee Ortega Family
Enterprises' response to the RFQ?

If yes, does section 67.15 require the Department to release documents not otherwise subject to
release under section 67.24(e)(1) if the complainant states that review of the documents prior to
the meeting is necessary for him to provide meaningful public testimony.

nheodenfas?2010\960024 100653391 doc
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Ci1Y AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
" PRIVILEGED & CONFIDENTIAL

TO: Sunshine Ordinance Task Force

DATE:  September 23, 2010

PAGE: 3

RE: 10042 Cal Tilden v. Recreation and Parks Department

If the facts alleged by complainants are true, was there a violation of the state and/or Jocal public
records or meetings law?

CONCLUSION
THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE:

THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE.

THE CALIFORNIA CONSTITUTION AS AMENDED BY PROPOSITION 59 IN 2004
PROVIDES FOR OPENNESS IN GOVERNMENT.

Article I Section 3 provides:

a) The people have the right to instruct their representative, petition government for
redress of grievances, and assemble freely to consult for the common good.

b)(1) The people have the right of access to information concerning the conduct of
the people's business, and therefore, the meetings of public bodies and the writings
of public officials and agencies shall be open to public scrutiny.

2) A statute, court rule, or other authority, including those in effect on the effective
date of this subdivision that limits the right of access shall be adopted with findings
demonstrating the interest protect by the limitation and the need for protecting that
interest.

3) Nothing in this subdivision supersedes or modifies the right of privacy guaranteed
by Section 1 or affects the construction of any statute, court rule, or other authority to
the extent that it protects that right to privacy, including any statutory procedures

- governing discovery or disclosure of information concerning the official performance
or professional qualifications of a peace officer.

4) Nothing in this subdivision supersedes or modifies any provision of this Constitution,
including the guarantees that person may not be deprived of life, liberty, or property

micodenfias201 00960024 1100653391 .doc
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Ciry AND COUNTY OF SAN FRANCISCO

MEMORANDUM :
PRIVILEGED & CONFIDENTIAL
TO: Sunshine Ordinance Task Force
DATE:  September 23, 2010
PAGE: 4
RE: 10042 Cal Tilden v. Recreation and Parks Department

OFFICE OF THE CITY ATTORNEY

without due process of law, or denied equal protection of the laws, as provided by
Section 7.

5) This subdivision does not repeal or nullify, expressly or by implication, any
constitutional or statutory exception to the right of access to public records or meetings
or public bodies that is in effect on the effective date of this subdivision, including, but
not limited to, any statute protecting the confidentiality of law enforcement and
prosecution records.

6) Nothing in this subdivision repeals, nullifies, supersedes, or modifies protections for
the confidentiality of proceedings and records of the Legislature, the Members of the
Legislature, and its employees, committee, and caucuses provided by Section 7 of
Article IV, state law, or legislative rules adopted in furtherance of those provisions: nor
does it affect the scope of permitted discovery in judicial or administrative proceedings
regarding deliberations of the Legislature, the Members of the Legislature, and its
employees, committees, and caucuses.

ATTACHED STATUTORY SECTIONS FROM CHAPTER 67 OF THE SAN
FRANCISCO ADMINISTRATIVE CODE (THE SUNSHINE ORDINANCE) UNLESS
OTHERWISE SPECIFIED :

SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS;
ADMINISTRATIVE APPEALS.

(b) A custodian of a public record shall, as soon as possible and within ten days following receipt
of a request for inspection or copy of a public record, comply with such request. Such request
may be delivered to the office of the custodian by the requester orally or in writing by fax, postal
delivery; or e-mail. If the custodian believes the record or information requested is not a public
record or is exermnpt, the custodian shall justify withholding any record by denionstrating, in
writing as soon as possible and within ten days following receipt of a request, that the record in
question is exempt under express provisions of this ordinance.

(1) Inspection and copying of documentary public information stored in electronic form shall be
made available to the person requesting the information in any form requested which is available
to or easily generated by the department, its officers or employees, including disk, tape, printout
or monitor at a charge no greater than the cost of the media on which it is duplicated. Inspection
of documentary public information on a computer monitor need not be allowed where the
information sought is necessarily and unseparably intertwined with information not subject to
disclosure under this ordinance. Nothing in this section shall require a department to program or
reprogram a computer to respond to a request for information or to release information where the
release of that information would violate a licensing agreement or copyright law.

SEC . 67.24. PUBLIC INFORMATION THAT MUST BE DISCLOSED

nicodenflas2010\960024 1100653391 doc
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CiTY AND COUNTY OF SAN FRANCISCO

MEMORANDUM

~ PRIVILEGED & CONFIDENTIAL
TO: Sunshine Ordinance Task Force
DATE:  September 23,2010
PAGE: 5
RE: 10042 Cal Tilden v. Recreation and Parks Department
Contracts, Bids and Proposals.
(e)
m

Contracts, contractors' bids, responses to requests for proposals and all other records of
communications between the department and persons or firms seeking contracts shall be open
to inspection immediately after a contract has been awarded. Nothing in this provision requires
the disclosure of a private person's or organization's net worth or other proprietary financial data
submitted for qualification for a contract or other benefit until and unless that person or
organization is awarded the contract or benefit. All bidders and contractors shall be advised that
information provided which is covered by this subdivision will be made available to the public
upon request. Immediately after any review or evaluation or rating of responses to a Request for
Proposal ("RFP") has been completed, evaluation forms and score sheets and any other
documents used by persons in the RFP evaluation or contractor selection process shall be
available for public inspection. The names of scorers, graders or evaluators, along with their
individual ratings, comments, and score sheets or comments on related documents, shall be made
immediately available after the review or evaluation of a RFP has been completed.

(2)

Notwithstanding the provisions of this Subdivision or any other provision of this ordinance, the
Director of Public Health may withhold from disclosure proposed and final rates of payment for
managed health care contracts if the Director determines that public disclosure would adversely
affect the ability of the City to engage in effective negotiations for managed health care
contracts. The authority to withhold this information applies only to contracts pursuant to which
the City (through the Department of Public Health) either pays for health care services or
receives compensation for providing such services, including mental health and substance abuse
services, to covered beneficiaries through a pre-arranged rate of payment. This provision also
applies to rates for managed health care contracts for the University of California, San Francisco,
if the contract involves beneficiaries who receive services provided jointly by the City and
University. This provision shall not authorize the Director to withhold rate information from
disclosure for more than three years.

3

During the course of negotlatlons for

) '

personal, profesmonai, or other contractual services not subject to a competitive process or where
such a process has arrived at a stage where there is only one qualified or responsive bidder;

(ii)

Jeases or permits having total anticipated revenue or expense to the City and County of five
hundred thousand dollars ($500,000) or more or having a term of ten years or more; or

(iii) ‘

any franchise agreements,

all documents exchanged and related to the position of the parties, including draft contracts, shall
be made available for public inspection and copying upon request. In the event that no records
are prepared or exchanged during negotiations in the above-mentioned categories, or the records
exchanged do not provide a meaningful representation of the respective positions, the City
Attorney or City representative familiar with the negotiations shall, upon a written request by a
member of the public, prepare written summaries of the respective positions within five working

nicedenflas20100060024 100653351 .doe
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City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
PRIVILEGED & CONFIDENTIAL

TO: Sunshine Ordinance Task Force

DATE:  September 23, 2010

PAGE: .6

RE: 10042 Cal Tilden v. Recreation and Parks Depariment

days following the final day of negotiation of any given week. The summaries will be available
for public inspection and copying. Upon completion of negotiations, the executed contract,
inciuding the dollar amount of said contract, shall be made available for inspection and copying.
At the end of each fiscal year, each City department shall provide to the Board of Supervisors a
list of all sole source contracts entered into during the past fiscal year. This list shall be made
available for inspection and copying as provided for elsewhere in this Article.

SEC. 67.26. WITHHOLDING KEPT TO A MINIMUM.

No record shall be withheld from disclosure in its entirety unless all information contained in it is
exempt from disclosure under express provisions of the California Public Records Act or of
some other statute. Information that is exempt from disclosure shall be masked, deleted or
otherwise segregated in order that the nonexempt portion of a requested record may be released,
and keyed by footnote or other clear reference to the appropriate justification for withholding
required by section 67.27 of this article. This work shall be done personally by the attorney or
other staff member conducting the exemption review. The work of responding to a public-
records request and preparing documents for disclosure shall be considered part of the regular
work duties of any city employee, and no fee shall be charged to the requester to cover the
personnel costs of responding to a records request.

SEC. 67.27. JUSTIFICATION OF WITHHOLDING.

Any withholding of information shall be justified, in writing, as follows:

(a) A withholding under a specific permissive exemption in the California Public Records Act, or
elsewhere, which permissive exemption is not forbidden to be asserted by this ordinance, shall
cite that authority. '

(b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory
authority in the Public Records Act or elsewhere.

(¢) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any
specific statutory or case law, or any other public agency’s litigation experience, supporting that
position.

(d) When a record being requested contains information, most of which is exempt from
disclosure under the California Public Records Act and this Article, the custodian shall inform
the requester of the nature and extent of the nonexempt information and suggest alternative
sources for the information requested, if available.

SEC. 67.15. PUBLIC TESTIMONY.

(a) Every agenda for regular meetings shall provide an opportunity for members of the public to
directly address a policy body on items of interest to the public that are within policy body's
subject matter jurisdiction, provided that no action shall be taken on any item not appearing on
the agenda unless the action is otherwise authorized by Section 67.7(e) of this article. However,
in the case of a meeting of the Board of Supervisors, the agenda need not provide an opportunity
for members of the public to address the Board on any item that has already been considered by a

n\codenflas201 V960024 1100653391 .doc
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City AND COUNTY OF SAN FRANCISCO

MEMORANDUM
PRIVILEGED & CONFIDENTIAL
TO: Sunshine Ordinance Task Force
DATE:  September 23,2010
PAGE: 7
RE: 10042 Cal Tilden v. Recreation and Parks Department

committee, composed exclusively of members of the Board, at a public meeting wherein all
interested members of the public were afforded the opportunity to address the committee on the
item, before or during the committee's consideration of the item, unless the item has been
substantially changed since the committee heard the item, as determined by the Board.

(b) Every agenda for special meetings at which action is proposed to be taken on an item shall
provide an opportunity for each member of the public to directly address the body concerning
that item prior to action thereupon.

(¢) A policy body may adopt reasonable regulations to ensure that the intent of subdivisions (a)
and (b) are carried out, incfuding, but not limited to, regulations limiting the total amount of time
allocated for public testimony on particular issues and for each individual speaker. Each policy
body shall adopt a rule providing that each person wishing to speak on an item before the body at
a regular or special meeting shall be permitted to be heard once for up to three minutes. Time
limits shall be applied uniformly to members of the public wishing to testify.

(d) A policy body shall not abridge or prohibit public criticism of the policy, procedures,
programs or services of the City, or of any other aspect of its proposals or activities, or of the
acts or omissions of the body, on the basis that the performance of one or more public employees
is implicated, or on any basis other than reasonable time constraints adopted in regulations
pursuant to subdivision (¢} of this section.

- (&) To facilitate public input, any agenda changes‘ or continuances shall be announced by the

presiding officer of a policy body at the beginning of a meeting, or as soon thereafter as the
change or continuance becomes known to such presiding officer.

CAL. PUBLIC RECORDS ACT (GOVT. CODE §§ 6250, ET SEQ.)
SECTION 6253 |

(a) Public records are open to inspection at all times during the office hours of the state or local
agency and every person has a right to inspect any public record, except as hereafter provided.
Any reasonably segregable portion of a record shall be available for inspection by any person
requesting the record after deletion of the portions that are exempted by law.

(b) Except with respect to public records exempt from disclosure by express provisions of law,
each state or local agency, upon a request for a copy of records that reasonably describes an
identifiable record or records, shall make the records promptly available to any person upon
payment of fees covering direct costs of duplication, or a statutory fee if applicable. Upon
request, an exact copy shall be provided unless impracticable to do so.

(¢) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the
request, determine whether the request, in whole or in part, seeks copies of disclosable public
records in the possession of the agency and shall promptly notify the person making the request
of the determination and the reasons therefor. In unusual circumstances, the time limit prescribed
in this section may be extended by written notice by the head of the agency or his or her designee
to the person making the request, setting forth the reasons for the extension and the date on,
which a determination is expected to be dispatched. No notice shall specify a date that would
result in an extension for more than 14 days. When the agency dispatches the determination, and
if the agency determines that the request seeks disclosable public records, the agency shall state
the estimated date and time when the records will be made available. As used in this section,

n\codenfas20 10060024 100653391 doc
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City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
PRIVILEGED & CONFIDENTIAL
TO: Sunshine Ordinance Task Force
DATE:  September 23, 2010
PAGE: 8
RE: 10042 Cal Tilden v. Recreation and Parks Department

“unusual circumstances” means the following, but only to the extent reasonably necessary to the
proper processing of the particular request:

(1) The need to search for and collect the requested records from field facilities or other
establishments that are separate from the office processing the request.

(2) The need to search for, collect, and appropriately examine a voluminous amount of separate
and distinct records that are demanded in a single request. ,

(3) The need for consultation, which shall be conducted with all practicable speed, with another
agency having substantial interest in the determination of the request or among two or more
components of the agency having substantial subject matter interest therein.

(4) The need to compile data, to write programming language or a computer program, or to
construct a computer report to extract data.

n\codenfasZ010\960024 1000653391 .doc
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BRIEF--Complaint # 10042 {Page 1 0f 2}

A8

Sunshine Ordinance Task Force
1 Dr Carlton B. Goodlett Place -
San Francisco, CA 94102

RE: Complaint #10042 {Continued}

Cal Tilden vs. Recreation and Park Department & Commission
DATE: October 26, 2010

v/

422 W4 81100010

COMPLAINT: The Recreation and Park Department and Commission have
refused to make public the Ortega Family Enterprise response to a Request for

Qualifications (RFQ) relating to the Stow Lake Concession Lease. See brief for
September 28" meeting for details.

It is my contention that such refusal is in violation of San Francisco’s Sunshine
Ordinance which is summarized in Section 67.1(a) as follows: “Government’s duty
is to serve the public, reaching its decisions in full view of the public”

TESTIMONY: Attached is a written copy of the verbal testimony I gave at the
September 28, 2010 bearing.

SUMMARY: All parties agree that there is no question Section 67.24(e) applies to
Requests for Proposals (RFP) but at the same time there exists a clear debate if this
section applies to Requests for Qualifications (RFQ). Is it legitimate or legal to use
67.24(e) to keep a RFQ secret? My complaint is that withholding the Ortega’s
response to the RFQ is not justified under Section 67.

Although not yet made part of the Sunshine Ordinance, the Task Force has
recognized this debate and confusion over RFP vs. RFQ and pending ate two
amendments adopted by the Task Force to Section 67.24(e) by the addition of the
following two completely new paragraphs:

NEW: (e)(1) All City Requests for Bids (“RFB”), Requests for Proposals

(“RFP”), Requests for Quotes (“RFQuote”), Requests for Information (“RFI”), and

Requests for Qualifications (“RFQ”) and similar requests shall be posted on the

City’s website from the date of issuance, and also kept in a central repository and

shall be made available for public inspection.




NEW: (e)}{2) All responses fo a RFQuote, RFl, and RFQ are public records

that shall be made public upon receipt by the City. The City is encouraged to post

all responses to RFQuotes, RFls and RFQs on the City’s websites.

I recognize that the above proposed Sunshine Ordinance amendments do not carry
any weight of law until adopted, but they certainly set forth the thinking of the
Task Force as to making a RFQ public upon receipt. All that remains is formal
adoption.

CLARIFICATION: As the term RFQ can mean either a Request for Quote or a
Request for Qualifications, its use by the Recreation and Park Department &
Commission is clearly a Request for Qualifications as set forth in therr
documentation. In the December 3, 2009 memo to the Commission, the staff writes
that the...”RFQ focuses on soliciting respondents with the necessary
qualifications...” and it then calls for a conceptual plan for improvements and
operation of the concession. There is no justification to keep a “conceptual” plan
secret.

HISTORIC RAMIFICATIONS: The request to view the Ortega’s response to the
RFQ is more than an academic exercise. The proposed changes will substantially
alter the historic purpose and ways in which Stow Lake has served San Franciscans
since 1893. Sadly, these proposed changes will take place without any public
disclosure of how the Ortegas gained the right to be the selected vendor. We
discovered that in their stated response to the RFQ they claimed 22 years of
experience managing Carlsbad Cruise Lines in New Mexico. This turns out to be
false. This serious discrepancy clearly indicates that the selection committee did
not exercise any due diligence. This is shocking considering boating experience is
a vital qualification for this operation. Only through release can it be determined 1f
other false representations were made? The due diligence review by Recreation
and Park staff does not pass the smell test!

Considering this pending historic change and the strong public outcry in opposition
to such change, I encourage the Task Force to favor transparence in resolving any
uncertainty and require the Recreation and Park Department to release immediately
the Ortega’s response to the Stow Lake RFQ.

Respectively submitted,

(O TOL—

Cal Tilden
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Testimony by Cal Tilden at the Sunshine Task Force hearing relating to Cal
Tilden vs. The Recreation and Park Department [Complaint # 10042] on
9/28/2010

**************************************************************

Good afternoon. My name is Cal Tilden. Thank you for hearing my
complaint. I apologize for reading my testimony but with the 5 minute time
limit it is the only way I can cover what needs to be said.

First some history and disclosure. My father reintroduced rental boats to Stow
Lake in 1943...over 67 years ago. I have been involved for 61 years since
receiving my first paycheck working there in 1949. The present lessee is my
nephew, Bruce McLellan who is here with me today to answer any questions
you may have. I no longer have any financial interest in the concession, only
a deep lifetime emotional attachment.

I have negotiated every lease for the concession since 1957 including the
most recent one. Over those 53 years, I never experienced the secrecy and
lack of transparency now going on at the Recreation and Park Department. It
is ironic that the Sunshine Ordnance is being used as a shield to deny
transparency. Since 1943, all lease negotiation were RFPs, true bids. They
were all opened at McLaren Lodge and passed around the table for all bidders
to read. That was true transparency. :

Now to the present. The Department is clearly in violation of Section 67.1(a)
which reads.. ’Government’s duty is to serve the public, reaching its
decisions in full view of the public” In February of this year, the Park
Department issued a Request for Qualification (RFQ) for the Stow Lake
Concession lease. The Ortega group received the highest points in the
evaluation process based on what was contained in their response. As portions
of the Ortega response have been kept secret, it was not possible to present
public testimony at the Recreation and Park Commission Meeting on August
19, 2010 relating to that response. Community meetings being held are just
window dressing without the disclosure of all the underlying information

Multiple requests following the Sunshine Ordnance procedures have been
made for access to the Ortega’s response and all have been denied based on
Section 67.24(¢) (1). No other reasons were given. The use of 67.24(e)(1) as
justification for denial is a gross misreading of that Section for 2 reasons.

First, the Section references RFPs [requests for proposals] in three places and
makes absolutely no reference to RFQs [request for qualifications]. The
Ortega response was to a RFQ.

AN



Second, and more to the point, that section only states what must be released
after an award. It makes no reference as to what can or can not be released
prior to an award.

Accordingly, the several denials based on Section 67.24 (e) (1) are totally
invalid.

What is really inconsistent and unethical is that selected portions of the
Ortega’s response to the RFQ were leaked to the public in July on the
internet. This took place before the selection process was finalized. Then at
the August 19% Commission meeting, some additional selected information
was presented to the Commission. Thus, some of the information contained in
the Ortega’s response has been released to the public domain yet the entire
document is being kept secret. This inconsistency just does not pass the smell
test.

IN CONCLUSION, I ask that the Task Force determine:

1. That the Recreation and Park department is in violation of the sunshine
ordnance 67.1(a), as well as the spirit and intent of the Sunshine Ordnance
objective for open government.

9 That use of Section 67.24(e) (1) is invalid in denying release of the
. requested document,

AND FINALLY

. 3. That the Park Department be ordered by the Task Force to release in its
entirety the Ortega’s response to the RFQ for the Stow Lake Concession
lease. As that response had to be submitted electronically, the release should
also be electronic. This is in compliance with Section 67.21-1(a) calling for
electronic transmissions whenever possible.

Thank you
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~ Submitted during 11/18/2010 special meeting

From Wikipedia:

A request for qualifications (RFQ) is a

document often distributed before
initiation of the RFP process. ltis used to
gather vendor i'nf_ormation from multiple
companies to generate a pool of
prospécts. This eases the RFP review
process by preemptively short-listing
candidates which meet the desired

qualifications.
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Request for Qualifications for the Improvement
And Operation of Stow Lake Boathouse

CITY AND COUNTY OF SAN FRANCISCO
Gavin Newsom, Mayor

SAN FRANCISCO RECREATION and PARK COMMISSION

Jim Lazarus, President
Tom Harrison, Vice President
Gloria Bonilla, Commissioner
David E. Lee, Commissioner
Meagan Levitan, Commissioner
Lawrence Martin, Commissioner
Michae! J. Sullivan, Commissioner

Philip A. Ginsburg, General Manager

December 7, 2009

Request for Qualifications
Stow Lake Boathouse _ December 6, 2009
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| ~ In a letter opinion dated April 18, 1973, former City
Attorney Thémas M. O’Connor said: |
“It is conceivable that an extremely rare factual
situation might arise where the withholding of such reports
might be jusﬁﬁed. However, Sections 6254 and 6255 (of the

California Public Records Act) creating the exceptions for

~ disclosure must be narrowly construed so as not to negate

the policy of this act, that is, disclosure of the public’s

business. You would have to méét a heavy burden to show

the non-disclosure clearly outweighs disclosure.

N
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"CalT.." To <sotf@sfgov.org>
<cbtmail@earthlink.net>

12/05/2010 04:44 PM

cC
bee
Subject COMPLAINT # 10042

TO THE SUNSHINE ORDINANCE TASK FORCE

At the recent Recreation and Park Commission meeting, Nick Kinsey
told me he had asked for another postponement of Complaint #
10042, At your November meeting, you had indicated it would next
be heard on January 4, 2011.

As | will explain below, it is essential you do not postpone this
matter. The Recreation and Park Department has a big staff and can
send someone else if Nick is in fact traveling. Could even get Phil
Ginsburg but his answers might not be any more forthright than
Nick's. Quite possibly Nick is trying to get this postponed so the
lease can get signed without having to release the information | am
seeking. Timing is critical.

At the Park Commission meeting last week, they approved a terrible
concession lease for Stow Lake. | am attaching an analysis if you
want some details. We have had to piece together from meetings
and briefs to the Commission what appears to be in the Ortega’s
RFQ. A very imperfect way to proceed. Nick has only released what
he wants us to see!

The problem is without access to the RFQ, we have a real handicap
in protesting this lease before the Board of Supervisors.

Thank you for considering this request to hear Complaint #10042 on
January 4, 2011

Cal Tilden
cbtmail@earthlink.net

A MIME attachment of type <message/rfcB8Z2> was removed here
by a drop-attachments-by-name filter rule on the host <ironport.sigov.org>.
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STOW LAKE CORPORATION

Post Office Box 29565
San Francisco, CA 94129-0565

(415) 393-9920
November 26, 2010

Recreation and Park Commission
McLaren Lodge

501 Stanyan Street

San Francisco, CA 94117

Dear Commissioners:

At the Commission meeting on December 2, 2010 you will be asked to vote to approve a
lease with Stow Lake Boathouse LLC for the operation of the Stow Lake Concession. As
the lease is 58 pages (plus exhibits) long, I suspect you will be relying on your staff’s
recommendation to vote approval. The purpose of this letter is to surmarize a number of
issues that you should be aware of prior to your vote. There are many issues where the
proposed lease is in conflict with the specifications in the Request for Qualifications and
the promises made by Ortega/Cloudless Skies Park Company in their response to the
RFQ. ‘

This analysis together with section and page references relate to the draft lease that was
released by your staff on November 22, 2010. '

GUARANTEED ANNUAL RENT: The RFQ set a goal of “Increase City revenue from
the site” Boathouse-LLC’s guaranteed annual rent is $140,000 and Stow Lake
Corporation [McLellan] offered a guaranteed annual rent of $215,000. Over the 20 year
lease term including the option, that amounts to a potential ONE MILLION FIVE
HUNDRED THOUSAND DOLLARS ($1,500,000) minimum guaranteed difference and
would be even higher with the CPI index adjustments [5.1(a), P11].

PERCENT RENT BASED ON GROSS RECEIPTS: Food-Boathouse-LLC 10%,
McLellan 27%, almost 3 times higher. Boats-Boathouse-LLC 33%, McLellan 36%
Merchandise-Boathouse-LLC 7.5%, McLellan 27% almost 4 times higher.

NOTE: Guaranteed and percent rent have no correlation with or reductions because of
capital improvements. The term of the lease covers recovery of capital improvements.
See next paragraph.

TERM OF LEASE: The RFQ clearly states that the term of the lease will be appropriate
to the proposed capital improvement investment...not to exceed 10 years in length with
the possibility of two 5 year option periods if necessary to support the improvements
proposed. The lease before you is for 15 years with a 5 year optlon thus deviating from
the specific provision as stipulated in the RFQ.

DEFECTIVE RESPONSE TO THE RFQ: The response to the Stow Lake RFQ was
from Ortega Family Enterprises, {does not appear to be a legal entity} DBA Cloudless
Skies Park Company-LLC. [appears to be a stand alone LI.C, not a DBA] Cloudless is a
California Corporation formed on 4/3/08 so it could not have had the experience listed in



the response to the RFQ and relied on by the evaluation committee. . Ortega/Cloudless
Skies also claimed to have...”22 years of accident and incident free experience managing
Carlsbad Cruise Lines, a boat rental and charter operation”. When it was pointed out that
this was false information and neither Ortega nor Cloudless had any boat rental _
experience, Ortega then said the Balzano Family [who did in fact operate Carlsbad Cruise
Lines] would manage the Stow Lake boats and be a “legal” partner in Cloudless Skies
Park Company, LLC. BE AWARE, Ortega, Cloudless Skies Park Company LLC, and/or
Balzano are not part of the lease you are being asked to approve. Now a new entity
which was not part of the response to the RFQ or evaluated by the evaluation committee
named Stow Lake Boathouse, LL.C has become the lessee. The Commission approval on
- August 19, 2010 was for Cloudless Skies Park Company. No authority was given to
negotiate with Stow Lake Boathouse. LLC. In fact, Stow Lake Boathouse LLC did not
exist when the proposals were due in April, when the responses were submitted.

The RFQ required as part-of the response to the RFQ due April 5, 2010 proof of
experience, the date responding entity was established, financial capacity, identification
of potential partners together with various other requirements. It went on to say that no
revisions are allowed after the deadline for submission. Stow Lake Boathouse LLC does
not meet any of these requirements. They were not a respondent to the RFQ in April.

HISTORIC CHANGE: Sections 7 and 8 in the lease together with exhibits C & D are
significant changes to the historic function of the Stow Lake venue. Recreational use of
the lake is being marginalized in favor of a Café and gift shop. The rental fleet is being
reduced from 85 boats to 50 resulting in reduced service to the boating public. Provisions
in the lease to restore the fleet back to the optimum 85 size are subjective and will depend
on RPD’s interpretation of what “adequately serve” means {7.1 (a), P15]

SECURITY DEPOSIT: {1.0 P3 & Section 5.2] Boathouse-LLC is required to provide a
security deposit of only $25,000. Clearly madequate. The McLellan lease executed 20
years ago required a $30,000 bond. The sum of $25,000 will not even start to cover the
restoration of the boathouse at the end of the lease term as provided for in Section 21.1.

ADA BATHROOM: Ortega/Cloudless received selection credit points for proposing a
new ADA bathroom even though Staff gave specific instructions to the bidders at the
prebid conference that this was not necessary. Now the lease states [8.8 P22] that the -
RPD will assist Boathouse-LLC in obtaining a waiver to allow the new ADA bathrooms
in the parking lot to serve as Boathouse’s official bathrooms. If a waver is not obtained,
the City will have to pay for the new ADA bathroom....-see next paragraph.

ADA UPGRADES: The RFQ stated that the RPD had no capital funds available for the
Stow Lake facility [P11]. It also stated [P8] that the RPD wished to secure a lessee with
sufficient resources for building upgrades without any City investment.

Note that paragraph 24.2 states... "City shall bear all responsibility and cost for
mandated physical changes to the property resulting from disability access laws” That
would apply to the ADA bathroom proposed by Ortega. The fact that RPD will
contribute funds if needed is a material change to the RFQ and would have influenced the
other bidders in their response to the Stow Lake RFQ..

PUBLIC SEATING: Armand Ortega committed at a community meeting to allow
visitors to utilize the indoor seating without having to purchase any food or merchandise.
In the Exhibit C-Management Plan [section B-2] it is indicated that the seating is for
“dining” The word dining conveys and indicates the purchase of food on which to dine.
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CASH REGISTERS: Lease requires the installation of one (1) cash register [5.2(b),
P11]. With only one register, does that mean sales can also take place elsewhere? Lease
needs to state that all sales must be processed through one or more cash registers. No
sales outside of a cash register should be allowed.

AUDIT: The City does not have the resources to audit this concession on a regular basis
and Boathouse-LLC has no credit track record. There needs to be a certified audit for any
year the City does not audit.

FLEET: Ortega/Cloudless received points in the selection process for offering 50 NEW
boats. They were evaluated on that promise. Now the lease provides that the boats do not
have to be new [7.1(a) P15]. Another disconnect between what the evaluators based their
selection on and lease as proposed.

- IMPROVEMENTS: Ortega/Cloudless Skies Park Company was selected based on a

plan of improvements reviewed by the selection committee. Paragraph 8.1 allows
material changes from those improvements upon approval by the Landlord. In the
definitions section of the lease, landlord “means the City and County of San Francisco”.
It is not clear if Staff, the Commission or the Board of Supervisors gives the required
consent. At a minimum, any deviation from the submitted plans needs full view and
transparency and must not be done behind closed doors at McLaren Lodge.

INSURANCE: Although the lease detail specifies [18.1(b)] that food products insurance
must be carried, the lease is silent as to requiring WATERCRAFT coverage endorsement.
Such endorsement needs to specifically include motor boats. Requirement for watercraft
msurance coverage is specified in the current Stow Lake Corporation lease.

LIQUOR: Alcohol and boats are an unsafe mixture. The Present lease [Page 2] forbids
any alcoholic beverages from being sold at the boathouse. The proposed lease before you
is silent on this safety issue.

SAFETY: The proposed lease allows children 12 and over to rent a boat without being
accompanied by an adult [7.1(a), P16]. This is a serious safety issue. Present operator
currently requires anyone under 16 years of age to be with an aduit.

UTILITIES: In section 6.2 of the proposed lease it is stated that the Lessee is
responsible to pay for utilities and in section 9.3, the Lessor agrees to pay for utilities.
This conflict needs correction.

DEFINITIONS: [Section 2] “Percentage rent” in the Boathouse-LLC lease is defined as
a sum equal to a percentage of lessee’s Operating Profits. That is wrong. Percent rent
applies to gross revenue, not profits as pointed out in section 5.2

All of the above relate to the specific lease you are being asked to approve. A more
fundamental issue is the flawed use of the RFQ. The accepted use of a RFQ is to
determine a pool of qualified venders who will participate in a RFP (Request for
Proposal) The Stow Lake Concession RFQ was so broad that to use the responses in a
selection process is a travesty. The Park Department used the RFQ process for the Marina
Yacht Harbor reconstruction. In that RFQ (January 2010) it was very clear that all
respondents who qualified would be invited to then respond to a request for proposal
(RFP). That is the proper use of a RFQ. The following are/were all RFPs: Tennis Courts,
Lake Merced Boat House, Marina Green Deganssing Station, Coit Tower, Food Carts,
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Segway Tours and Japanese Tea Garden. The Stow Lake concession went through three
RFPs since the fall of 2006 and then RPD issued the present RFQ. This was backwards.

The big elephant in the room is revenue. It is not clear how you can justify the significant
give-up of rent revenue when the Recreation and Park department is looking for every
dollar it can find to maintain services, programs and physical plant. Rest assured this
“give up” will come back to haunt you during future budget negotiations. This is
particularly hard to understand when both Ortega and McLellan were each going to
restore the exterior of the boathouse to like new historic standards and both were
remodeling the kitchen. The extra capital improvements by Ortega were to convert the
historic boat repair shop into a Café and gift shop, install an unneeded ADA restroom and
move boat repairs to the basement.

The Stow Lake Corporation has been your lessee for 67 years and during those vears has
always paid the rent when due. In return we are not asking for any special favors, just a
level playing field so we can compete fairly. That is not a lot to ask considering we are a
locally owned company and have the support of the local citizens. The 2700 petitions you
received at the August 19™ meeting certainly trump the letters supporting the new lessee
collected by their P R consultant, Alex Tourk. The lease you are being asked to approve
transfers the very valuable Stow Lake facility to an absentee/out-of-state owner who
seems to change company names at will. Ortega Family Enterprises does not appear to be
a company. Cloudless Skies is a California LLC formed in 2008 and not a DBA.

In a review of the New Mexico Secretary of State web site we find 8 companies where
Armand Ortega is a director and/or President and 5 of those companies have the notation
“Not in good Standing” Stow Lake Boathouse LLC was not a party to the RFQ when the
responses were evaluated so how could points be awarded for {financial soundness? Were
any credit checks performed? Do you really know te whom you are turning this
valuable public asset over to for 20 years?

This concession lease needs to be awarded using a RFP where bidders know what they
are bidding on and can be evaluated based on the same set of specifications. Such
specifications need to have community input and support and not just be the dictate of the
Park staff. As promised at the public hearings by RPD at the outset of this process, the
Evalvation Committee needs to be independent and not have connections to RPD. In the
case of this bid, each of the evaluators had direct ties' to RPD.

Thank you for considering all the above comments.

Sincerely,

Bruce McLellan, President
Stow Lake Corporation
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