Date: Sept. 28, 2010 ‘ ltem No. 19

File No.

SUNSHINE ORDINANCE TASK FORCE |

AGENDA PACKET CONTENTS LIST*

BN Ethics Commission policy
L]

L

L]

L]

[]

L]

[]

[]

[]

Completed by: Chris Rustom Date: Sept, 23, 2010

*This list reflects the explanatory documents provided

~ Late Agenda tems (documents received too late for distribution to the Task
Force Members)

** The document this form replaces exceeds 25 pages and will therefore not be
copied for the packet. The original document is in the file kept by the
Administrator, and may be viewed in its entirety by the Task Force, or any
member of the public upon request at City Hall, Room 244.

Agenda Packet Checklist

285



JAMIENNE S, STUDLEY
CHAIRPERSON

Susan I. HARRIMAN
VICE-CHAIRPERSON

EILEEN HANSEN
COMMISSIONER

BENEDICT Y. HUR
COMMISSIONER

CHARLES L.WARD
COMMISSIONER

Jopw St. CrOIX
EXECUTIVE DIRECTOR

286

ETHICS COMMISSION
C1TY AND COUNTY OF SAN FRANCISCO

Date: August 17,2010
To: Members, Ethics Commission
Members, Sunshine Ordinance Task Force
From: John St. Croix, Executive Director
By:  Richard Mo, Chief Enforcement
dinance Complaints

Re: Regulations regarding Enforcement

On June 7, 2010, staff presented to the Ethics Commission (“Commission”) a
memorandum regarding the formulation of regulatlons governing the Commission’s

handling of complaints alleging : of the Sunshme_ Ordinance, San Francisco
Admzmstratwe Code Chapter 67 ¢ The memorandum contained a

5 alleged willful violations of the Ordinance by
ofﬁc:tals and department heads; b) referrals of violations of the

ce from the Sunshine Ordinance Task Force (“Task Force™); and ¢)
brought dxrectly to the Commission alleging a violation of the

ssion has jurisdiction to establish penalties for violations of the
ance, including whether to find official misconduct, impose monetary
fines or other penalties. Unless the Respondent is an elected official or a
department head, the penalty may not include a finding of official
misconduct.

3. For all Task Force referrals received pursuant to Administrative Code
section 67.30(c), the Commission will hold an enforcement hearing. The
real party in interest (the original complainant) and the Respondent may
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appear. Because the Task Force will have already determined that the Respondent
violated the Ordinance, Respondent will have the burden of proof to show that he or
she did not violate the Ordinance.

Guided by these three policy directives, staff has drafted a separate set of regulations that would
govern all complaints alleging a violation of the Ordinance and referrals from the Task Force.
See Attachment A. These proposals have been forwarded to the Task Force for its review and
comments. The Commission will not consider the draft proposals until after the Task Force has
had a chance to discuss and/or take action on them. The following is a‘stimmary of each section
of the proposed regulations, cast as a series of decision points.

II. Relevant Provisions of the Suns

Three provisions of the Sunshine Ordinance are relevant forementioned

policy directives. They are set forth below.

1. From S.F. Administrative Code section 67.30(c) _
The Task Force shall make referrals to a municip ith enforcement power under this
ordinance or under the California Public Records Act andithe Brown Act whenever it
concludes that any person has v;oiated any provzsnons of this:ordinance or the Acts.

2. S. F. Administrative Code section 6 7 34 : o

The willful failure of any elected official, department head, or other managerial city
employee to discharg duties 1mposed by the Sunshme Ordinance, the Brown Act or the
Public Records Act eemed ofﬁcaal_‘mzsconduct Complaints involving allegations of

{ 1 ocee mgs for injunctive relief, declaratory relief, or writ of
"-"'mandate in any court of comp urisdiction to enforce his or her right to inspect or to
receive a copy of any pubhc record or class of public records under this Ordinance or to
enforce his or her right to attend any meeting required under this Ordinance to be open, or to
compel such meeting to be open.
(b) A court shali award costs and reasonable attorneys’ fees to the plaintiff who is the
prevailing party in an action brought to enforce this Ordinance.
(c) If a court finds that an action filed pursuant to this section is frivolous, the City and
County may assert its rights to be paid its reasonable attorneys’ fees and costs.
(d) Any person may institute proceedings for enforcement and penalties under this act in any
court of competent jurisdiction or before the Ethics Commission if enforcement action is not
taken by a city official or state official 40 days after a complaint is filed.

CADOCUME~IYCDRustom\LOCALS~\Temp\notes AFBEFC\Sunshine Memo. August, 17.2010.doc 2
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III. Summary of Proposed Regulations

1. Section I — Preamble

Summary: Section I, the Preamble, states the following: 1) the purpose of these regulations is to
promote compliance with the Sunshine Ordinance; 2) these regulations will apply only to
complaints alleging a violation of the Sunshine Ordinance and referrals from the Sunshine
Ordinance Task Force; and 3) all matters involving allegations of other laws under the
Commission’s jurisdiction shall be governed by the Commission’s Regulatlons for Investigations
and Enforcement Proceedings (“Regulations™). See Attachment B

Decision Point 1: Shall the Commission approve the 1anguage.of Section L Preamble as set
forth on page 1 of the proposed regulations? :

2. Section Y1 - Definitions

Section II, Definitions, contains terms taken from
definitions:

ation” means a ﬁpal recommendation issued by the Task Force
ion of the Sunshine Ordinance;

é Task Force has issued an Order of
lation of the Sunshine Ordinance;

“Ta‘ k Force”, means the Sunshine Ordinance Task Force, established by San
Francisco Administrative Code section 67.30; and

7) "Willful violation" means a violation where an individual intentionally violated
the Sunshine Ordinance and acted or failed to act with the knowledge that such act
or failure to act was a violation of the Sunshine Ordinance.

Decision Point 2: Shall the Commission approve the language of Section II, Definitions, as set
forth on pages 1-2 of the proposed regulations?

CADOCUME~I'\CDRustom\LOCALS~RTempinotes AFBEFC\Sunshine. Memo. August. 17.2019.doc 3
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3. Section I — Complaints Alleging Violations of the Sunshine Ordinance

Summary: Section III specifies the process by which complaints involving alleged violations of
the Sunshine Ordinance are handled.

Under Section IIILA., any person may file a complaint with the Commission or the Task Force
alleging a violation of the Sunshine Ordinance. The Commission staff may also initiate a
complaint. If the Commission receives a complaint that the Task Force has not yet considered or
is still pending at the Task Force, the Executive Director may commence.an investigation, or, at
his or her discretion, take no action until after the Task Force has isst ‘Order of
Determination or a final recommendation regarding the complaint;

Decision Point 3(2): Shall the Commission approve the Ian 1A, as set forth

on page 2 of the proposed regulations?

Under Section III.B., if the Task Force, after i 1ssu1ng an Order of Determination, Tefers.a matter to
the Ethics Commission for enforcement and/or penaltzes -the Execut:{ve Director must schedule a
hearing before the Commission. The Executive Director must - provide notice to e4ch Respondcnt
and the original Complainant, who is the real party in interest, Thc Task Force will be given a
courtesy notice.

e Execuﬁ"x’%ﬁ Director should not have
k Forc;e without approval from the

before going to court does not define “enforcement action.” The Ordinance also does not
indicate which “city orstate official” has the power to consider complaints under the Sunshine
Ordinance.

By regulation, the Commission may adopt a reasonable interpretation that clarifies the 40-day
requirement. Section IL.C. specifies that if the Task Force or a Complainant has notified the
District Attorney or California Attorney General of an alleged violation of the Sunshine
Ordinance, the Executive Director may not take action on the complaint regarding the alleged
violation until at least 40 days have passed after such notification and the enforcement agency
receiving the notification has failed to act.

CADOCUME~INCDRustor\LOCALS~ I"TempwnotesAFBEFC\Sunshine, Memo. August. 17.2010.doc 4
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Decision Point 3(¢): Shall the Commission approve the language of Section III.C., as set forth
on page 2 of the proposed regulations?

4, Section IV — Investigations; Report and Recommendation

Summary: Section IV outlines the process for investigating alleged violations of the Sunshine
Ordinance. Section IV does not apply to referrals from the Task Force; such referrals proceed
directly to a hearing before the Commzssxon The pertinent provisions of Sectmn IV are as

follows:

1)

2)

- The report isa ubhc docm
“investigation, mternal staff notes are not disclosable until the Commission has issued

Factual Investigation — The Executive Director’s investigation may include, but is not
limited to, interviewing the Respondent(s) and any witnesses and reviewing
documentary and other evidence. Staff proposes using the phrase ‘may include”
instead of “shall include” because cases can yary widely in terms of the complexity of
the allegation, the cooperation of the Respondent, Complainant and witnesses. As
such, the “may mciude language provide stai:f the flexibility it needs to conduct

Report of Investigation — After completmg the mves’ugatlon, the Executive Director
tten report, wh;ch wﬁl inchude’ a summary of factual and legal

oposed penaltxes, b)a ﬁndmg of violation of the Sunshine
ion, deQISIOIl and order; or ¢) a finding of no violation
s§al. The report must be delivered to the

sit. However, in order to preserve the integrity of the

a final decision followmg the hearing, accepted a stipulation, decision and order, or
dxsmlssed the matter (See Section VI B. of proposed Regulations.)

a. Ifthe report recommends a finding of violation and penalties, the Executive
Dzrector must inform the Commission and schedule a hearing pursuant to
Section IV.C.

b. If the report recommends a finding of violation and stipulation, the Executive
Director must so inform the Commission. Thereafter, any two or more
Commissioners may cause the matter to be calendared for consideration by the
full Commission in open session at the next Commission meeting held no
sooner than ten days after the date the Executive Director informs the
Commission of the settlement recommendation. During this meeting,
Commissioners may ask staff questions and must take one of the following

CADOCUME~I\CDRustom\LOCALS~\Temp\notesAFBEFC\Sunshine. Memo.August. 17.2010.doc 5




actions, each of which requires the vote of at least three Commissioners:

1) accept the stipulation; 2) reject the stipulation and instruct staff to seek a
different settlement amount; or 3) reject the stipulation and instruct staff to
schedule a hearing pursuant to Section IV.C. of the Regulations.

A Commissioner’s request to calendar the matter for consideration by the full
Commission must be received by the Executive Director no fewer than five
days prior to the date of the meeting, so that the Executive Director may
comply with the applicable notice and agenda requirements

If the maiter is not calendared by the Commlssxon, the stipulation must be
signed by the Executive Director, the Commission Chaxrperson and the
Respondent; and the Executive Director must inform the Complamant of the
finding of violation and stipulated ord

c. If the report recommends a finding f no violatton and dlsmlssal the
Executive Director must so inform the Commission. Thereafter, two or more
Commissioners may cause the matte endared for consideration by the
full Commission in open session at th Commission meeting held no
sooner than ten days after the date the Exe Director informs the
Commission of the dismissal recommendati uring this meeting, the
Commissioners may ask staff questzons and mu e one of the following
actions, each of which requires the votes of at least three Commissioners:

1) accept th disrmssal recommendatwn 2) reject the dxsmlssal

If two or rﬂ{jie Commissioners do not request the matter to be calendared, the

" Executive Director may take no further action except that he or she must
inform the -Complainant and the Respondent of the finding of no violation and
dlsmlssal

3) Delivery ofReport and Notice of Hearing — If a hearing is scheduled, the Executive
Director must deliver a copy of the written report to each Respondent and the
Complainant, along with a written notice of the date, time and location of the hearing,
at least 45 days in advance of the hearing date.

Although the Complainant will not have a formal role in the hearing, providing the
Complainant with a copy of the written report serves two important purposes: a) it
proactively allows the Complainant to learn what the Commission staff has done with
his or her complaint — the report is a public document and providing it to the

CADOCUME~ICDRustom\LOCALS~1\TemplnotesAFBEFC\Sunshine. Memo, August. 17.2010.doc 6
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Complainant addresses past criticism from the Task Force and members of the public
that the Commission’s handing of Sunshine complaints is done without public
scrutiny; and b) it promotes transparency for Commission handling of complaints
related to the Ordinance, a long-standing goal of the Task Force.

4) Response to Report — If a hearing is scheduled, each Respondent may submit a
written response to the report.

written rebuttal to any

i,
i,

5) Rebuttal to Response — The Executive Director may submit
response. g

Decision Point 4: Shall the Comumission approve the languag
pages 3-5 of the proposed regulations?

ction IV, as set forth on

5. Section V.A., V.B. and V.D, — Hearmg Rules ‘and Procedures

Summary: Sections V.A., V.B. and V D. outline the heamng process for alleged violations of the
Sunshine Ordinance and referrals from the Task Force. “Although patterned after the regulations
which govern the hearing process for non-Sunshine complamts there are several key differences:

1) Any hearing for a Sunshine complaint or referral is a pubhc hearmg

2) Unlike non-Sunshine complaints here
_ a hearing on the merits, for compl3ints in
one hearing. ' ]

is a probéble cause hearing followed by
Sunshine allegations, there is only

3) Ifthe heanng concerns a Task Force referral, the real party in interest, the original
Complainant, wﬂi be gwen an opportum yito speak before the Commission, as wﬂl

Respondent'mll be given an opportunity to speak before the Commission, and staff
will present the case. No other live testimony will be permitted.

6) Section V.D adds language that if the Commission finds that if any of the
confidentiality provisions of the San Francisco Charter is applicable, including but not
limited to sections Appendix C, section C3.699-13, and Appendix F, sections F1.107,
F1.110, and F1.111, unless such provision conflicts with an express non-
confidentiality provision in California Government Code section 6250 et seq.
(California Public Records Act) or section 54950 et seq. (Ralph M. Brown Act), such

CADOCUME~I'CDRustorm\LOCALS~1\Temp\notesAFBEFC\Sunshine. Memo. August. 17.2010.doc 7
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provision will serve as an absolute defense against an alleged violation of the
Ordinance,

As with the standard of proof in non-Sunshine complaints, the Commission may determine that
the Respondent violated the Ordinance only if a person of ordinary caution and prudence would
conclude, based on a preponderance of the evidence, that the Respondent committed the
violation.

These prov131ons serve not only to expedite the resolution of the complaint, but they also provide
transparency in the handling and resolution of the matter, which aids both the Commission in its
public outreach efforts and the Task Force’s stated desire to be mvolved in the Commission’s
investigations and enforcement process. o

The draft regulations also pr0v1de that a respondent who £; 'o appear at the hea:mng may be
deemed to have admitted the violation(s) bought agam “him or her. :

Decision Point 5(a): Shall the Commission approv
V.D. as set forth on pages 5-8 of the proposed regulati

languag of Sections V A V. B. and

6. Section V.C. — Administrative Orders and Penaltl arning Letters

Summary: Section V.C. sets forth the procedures by which the CommisSion determines:

1) whether a violation of the Sunshine Ordinance was willful in nature; and 2) what orders and
penalties to issue. These proposals are modeled after the Comxmssmn s Regulations for non-
Sunshine complaints. As curréntly drafted, the ‘regulatrons provide the following:

es that a v1oiat10n of the Sunshine Ordinance was willful,
netary penaltres of up to $5,000 per violation. To
i 'llfui, the Commwsmn must consrder all the

"'Respondent consulted with counsel prior to committing the alleged violation. The
Respondent may not use City monies to pay such penalties.

2) Ifthe Cormmssmn determines that the violation was not willful, it may issue warning
letters urging the Respondent to cease and desist the violation and/or disclose any
records required by law,

Staff recommends that the Commission discuss the issuance of monetary penalties for willful
violations of the Ordinance. The possibility of actual monetary penalties is not a guarantee of
ensuring a higher level of compliance with the Ordinance by City officials and employees.

Monetary penalties raise two issues that are worth considering. First, unlike non-Sunshine
complaints, any Respondent will necessarily be, by virtue of the alleged Sunshine violation, a
City employee. As such, the employee may have rights under the City’s various Memoranda of
Understanding (“MOU”) with labor unions to grieve any disciplinary action. Thereisa .

CADOCUME~NCDRustom\LOCALS~1\Temp\notes AFBEFC\Sunshine. Memo. August.17.201 0.doc 8
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possibility that the imposition of a monetary penalty by the Commission could be deemed as a
disciplinary action and could thus be subject to the grievance procedure.

Second, the imposition of monetary penalties for willful violations of the Ordinance may, in
effect, be levied against the City itself, not the employee. Most MOUs contain language which
provides that a City employee will not incur personal liability for actions performed within the
scope of the employee’s employment.l

Currently, the Commission, after making a finding of a willful violation of the Ordinance, can
only inform the Respondent’s appointing authority of its findings. The Commission may wish to
consider other penalties for willful violations of the Ordinance, non: ,monetaxy in nature, such as
making public the nature of the violation, including the Respondent s name and a summary of
the v101at10n However, please note that whatever penalty the Commlssm imposes may be

Decision Pomt 5(b): Shall the Commlssmn approve the langusge of Section V.C, as set forth on
pages 7-8 of the proposed regulations? ”

7. Section VI — Miscellaneous Provisions

Decision Point 6: Shall the Commission approve the language of Section VI, as set forth on
pages 8-10 of the proposed regulations?

! For example, IFPTE Local 21’5 current MOU states the following: “The City shall defend and indemnify an employee against
any claim or action against the employee or account of any act or omission in the scope of the employee’s employment with the
City, in accord with, and subject to, the prov;smns of California Government Code Sections 825 et seq. Nothing herein is
deemed to supersede state law.” Other union MOUs contain s:mﬂar languagc

CADOCUME~INCDRustorm\LOCALS~NTemp\notes AFBEFC\Sunshine. Memo. August. 17.2010.dos 9
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8. Section VII - Stipulated Qrders

Summary: Modeled after the regulations for non-Sunshine complaints, Section VII sets forth the
procedure by which a settlement agreement between the Respondent and the Executive Director
may be approved by the Commission.

Decision Point 7: Shall the Commission approve the language of Section VII, as set forth on
page 11 of the proposed regulations?

II. Clean-up Language for Existing“ cgulations

Summary:  The following are three olean—up proposals to _th" xisting,Regulations which:

closed for business” to conform with the definition in the.proposed Sunshine regulatxons.

Decision Point 8(a): Shall the Commission approve the addmon of Section HL.D. as set forth on

8(a) is yes, shall the Commission approve
Jences to the Sunshine Ordinance in the current Regulations? (See

Section I1.

CA\DOCUME~1\CDRustom\LOCALS~1\Temp\notes AFBEFC\Sunshine. Memo. August. 17.2010.doe 10
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ATTACHMENT A

25 Van Ness Ave., Suite 220
San Francisco, CA 94102
Phone 252-3100 Fax 252-3112

San Franciscoe
Ethics Commission

ETHICS COMMISSION REGULATIONS FOR COMPLAINTS
ALLEGING VIOLATIONS OF THE SUNSHINE ORDINANCE

Effective Date:

T
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I PREAMBLE

Pursuant to San Francisco Charter section 15.102, the San Francisco Ethics Commission
promulgates these Regulations in order to ensure compliance with the San Francisco
Sunshine Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations shall apply
only to complaints alleging violations of the Sunshine Ordinance and referrals from the
Sunshine Ordinance Task Force. All matters involving alleged violations of conflict of
interest, campaign finance, lobbyist, campaign consultant or other ethics laws shall be
handled under the Ethics Commission's Regulations for Inveshgat' ns and Enforcement
Proceedings.

H.. DEFINITIONS

C. "Commission” means the Ethi

D. "Complaint" means a written do
Ordinance filed with the Commission.

e gec
Executive Director's designee.

L “Exculpatory information” means information tending to show that the
respondent is not guilty of the alleged violations.

CADOCUME~ICDRustor\LOCALS~1\Temp\notes AFBEFCV-2210561.doc
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J. - "Mitigating information” means information tending to excuse or reduce the
culpability of the Respondent's conduct.

K "Order of Determination" means a final recommendation issued by the Task
Force concermng a violation of the Sunshine Ordinance.

L. "Referral" means a reference for enforcement and/or penalties from the Task
Force to the Commission, after the Task Force has issued an Order of:Determination
finding a violation of the Sunshine Ordinance. - ‘

M. "Respondent” means a person who is alleged or xdent' : complaint to have

committed a violation of the Sunshine Ordinance.

N. "Stipulated order" means an order regarding a E"ci)éﬁplamt, the term hich have
been agreed to by both the Executive Director and the Respondent.

0. "Sunshine Ordinance" means San Fraﬁc1scd.}§\d1ninisj;§étiye Code section 67.1, et
seq. y

P. "Task Force means the Sun; hine Ordmance Task Force, established by San
Francisco Administrative Code sectlo

Q. "Willful violation" means a violation w e

i dividual mtentlonaliy violated
the Sunshine Ordmancc anci acted or fall A

vledge that such act or

ese Regulatlons or may, in his or her discretion, take no
orce has issued an Order of Determination or a final
the complaint.

Commission, provided that: 1) the Executive Director issue a written notice to each
Respondent and the original Complainant (real party in interest) of the date, time and
location of the hearing, at least 15 days in advance of the hearing date. The Executive
Director shall also provide a courtesy notice to the Task Force. Such hearings shall
otherwise be governed by the provisions of Section V of these Regulations.

CADOCUME~ NCDRustom\LOCALS~I\Temp\notesAFBEFC-2210561.doc

309



3¢

C. If the Task Force or a Complainant notifies the District Attorney or California
Attorney General of a violation or alleged violation of the Sunshine Ordinance, the
Executive Director shall not take action on the referral or complaint regarding that
violation or alleged violation until at least 40 days after the notification date.

IV. INVESTIGATIONS; REPORT AND RECOMMENDATION

A. Factual Investigation. The Executive Director's investigation may include, but
shall not be limited to, the interview of the Respondent(s) and any witnesses, and the
review of documentary and other evidence. The investigation shail be conducted in a
confidential manner, pursuant to San Francisco Charter, Ap;g@ndng_c section C3.699-13.

B. Report of Investigation.

1. After the Executive Director has compl

evidence gathered through the Ethics Commission's iny
exculpatory and mitigating information. In the report, the T
present statements including hearsay; declarations of invest
the statements of witnesses, of the exai{fizﬁation of any othe

or s recommendation, which

e following: ‘a) a finding that Respondent violated the

d penalties; b) a finding that Respondent violated the
sed stipulation; decision and order; or c) a finding of no

Finding of Violation of Sunshine Ordinance and Proposed Stipulation,
ecision and Order. If the report recommends a finding of violation and
settlement; ‘the Executive Director shall so inform the Commission.
Thereafter, any two or more Commissioners may cause the matter to be
calendared for consideration by the full Commission in open session at the
next Commission meeting held no sooner than ten days after the date the
Executive Director informs the Commission of the proposed stipulation,
decision and order. During the meeting at which the Commission considers
the proposed stipulation, Commissioners may ask staff questions and shall
take one of the following actions, each of which requires the vote of three
Commissioners: 1) accept the proposed stipulation; 2) reject the proposed
stipulation and instruct staff to seek a different settlement amount; or 3)

CADOCUME~TCDRustom\LOCALS~ITempnotes AFBEFC\-221056 L.doc
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reject the proposed stipulation and instruct staff to schedule a hearing
pursuant to Section IV.C. of these Regulations.

A Commissioner’s request to calendar the matter for consideration by the
full Commission must be received by the Executive Director no fewer than
five days prior to the date of the meeting, so that the Executive Director may
comply with the applicable notice and agenda requirements.

est'the matter to be
‘ulatlon 2) have the
Respondent sign
iding of violation

If two or more members of the Commission do not r
calendared, the Executive Director shall: 1) sign the
Commission Chairperson sign the stipulation;
the stipulation; and 4) inform the Complainanj
and stipulated order. :

¢. Finding of No Violation of Sunshlne Ordmance and Dismiss
report recomunends a finding of no violation and, dismissal, the ,
Director shall so inform the Commissi Thereafter, any two or more
Commissioners may cause the matter to be calendared for consideration by
the full Commission in ‘open session at the next Commission meeting held
siafter the date the Bxecutwe Director informs the
mmendatmn Durmg the meeting at which
lissal recommendation, Commissioners
f th followmg actions, each of
) accept the dismissal
endation and instruct staff

Commission of the dismi
the Commission conside
may ask staff guestions an 'hall

recommendatwn, 2) reject the
to seek a settlement or 3) reje

mor members of the Commission do not request the matter to be
Executive Director shall take no further action except that he
orm the Complainant and the Respondent of ’she finding of no
dismissal.

C. Delivery of Report and Notice of Hearing. If a hearing is scheduled pursuant to
section IV.B., the Executive Director shall deliver to each Respondent and the
Complainant a copy of the report summarizing the Ethics Commission's investigation,
with written notice of the date, time and location of the hearing, at least 45 days in
advance of the hearing date. The notice shall inform each Respondent that he or she has
the right to be present and represented by counsel at the hearing.

CADOCUME~NCDRustom\LOCALS~ \Temp\niotesARBEFC\-22 10561 .doc 4
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D. Response to the Report.

1. If a hearing is scheduled, each Respondent may submit a written response to the
report. The response may contain legal arguments, a summary of evidence, and any
mitigating information. The response shall not exceed 10 pages excluding attachments.

2. If any Respondent submits a response, he or she must deliver the response no later
than 20 days prior to the date of the hearing. The Respondent must deliver eight copies

of the response to the Executive Director. The Executive Directormustithen immediately
distribute copies of the response(s) to the Commission. The Respondent must deliver one
copy of the response to every other Respondent named in thegep

E. Rebuttal.

the Commission and each Respondent named in the report no later than seven daf"_ rior
to the date of the hearing. The rebuttal shall not exceed ﬁva pages excluding
attachments.

V. HEARING

A. General Rules and Procedure

1.

ission may hold the hearing, or the

) aring officer to hold the hearing and
submit a report and recommend‘ ition to. the Commission. If the Commission holds the
hearing; the; Comzmssmn may assign an’ ‘outside hearing officer as the presiding officer at
the hearing, as set forth in sectmn VI E.3.

The hearing sh_alf - open to‘the public. The

Ongmal Complainant (real party in interest); and
Respondent(s).
“No other live testimony shall be permitted.

b. For complaints alleging a violation of the Sunshine Ordinance, the following
parties have the right to appear and speak on his or her own behalf:

i. Executive Director; and
ii. Respondent(s).
iii. No other live testimony shall be permitted.

CADOCUME~NCDRustorm\LOCALS~I\Tempwnotes AFBEFC\-221056 1 .doo



2. Standard of Proof

The Commission may determine that a Respondent has committed a violation of the
Sunshine Ordinance only if a person of ordinary caution and prudence would conclude,
based on a preponderance of the evidence, that the Respondent has commitied the
violation.

3. Burden of Proof

If the matter is a Task Force referral, the Respondent will bear the burden of proof to
show that he or she did not violate the Sunshine Ordinance. In such cases, the
Respondent must refute or rebut the evidence to show that he or she did not violate the
Sunshine Ordinance. S

ve Director bears the b &en of
V.A.2%0f these Regulauons in:

If the matter is not a Task Force referral, the Exe
proof and must meet the standard set forth in
order for the Commission to find that the Respon
Sunshine Ordinance.

4. Rules of Evidence

All evidence admissible in an administrative p ‘the California
Administrative Procedure Act shall be adm1331 : “"The Executive Director
or the original Complainant (for Task Force referrals) and ‘each Respondent and shall
have the right to introg xhibits and to rebut any ev1dence presented.

roceeding govern

omplainant (for Task Force referrals) and
f an exhibit, they shall so advise the

aring. For all other exhibits, either the Executive
Dzrector or the ongmai Compl (for Task Force referrals) or the Respondent may
“'m ve o admit a partlcular exhi e hearing, and the non-moving party shall have an
opportwuty to object pnor to the:Commission ruling on the admission.

Comrmssxon m'advance of !

6. Orai gument .5

At the hearmg, the Executwe Director or original Complainant (for Task Force referrals)
and each Respondent shall be allowed oral argument. The Commission, assigned
Commissioner, or hearing officer shall determine the appropriate length for the
arguments.

7. Failure to Appear

A Respondent who fails to appear may be deemed to have admitted the violation(s)
brought against him or her.

CADOCUME~1\CDRustom\LOCALS~\Temp\notesAFBEFC\-2210561 doc 6
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B. Finding of Violation.

If the Commission conducts the hearing, the Commission shall determine, no later than
45 days after the date the hearing is concluded, whether the Respondent has committed a
violation of the Sunshine Ordinance. If the Commission assigns one of its members or an
outside hearing officer to.conduct the hearing, the assigned member or hearing officer
shall submit a report and recommendation to the Commission no later than 30 days after
the date the hearing is concluded, as described in section VLE of these, Regulations.
Thereafter, the Commission shall determine, no later than 45 days afterthe date the report
and recommendation is delivered, whether the Respondent has ¢ mmitted a violation of
the Sunshine Ordinance.

The votes of at least three Commissioners are required to find that a R
committed a violation of the Sunshine Ordinance. The findlng of a violati
Sunshine Ordinance shall be supported by findings of fact and conclusions
shall be based on the entire record of the proceedings. Each Commissioner w
participates in the decision shall certify on the record that he or she personally heatd the
testimony (either in person or by listening to a tape or re dlng of the proceedmg) and
reviewed the evidence, or otherwise reviewed the entire record of the proceedings.

C. Administrative Orders and Warning Léttg__rs.

Sunshine Ordinance, the Commission may issue orders and penalties requiring the
Respondent to:

(a) cease and desist the violation;

(b) disclose any documents or records required by law; and/or

C:\DOCUME~I\CDRustom\LOCALS~I\Temp\notesAFBEFC\~221056l.doc
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(c) pay a monetary penalty to the general fund of the City in an amount up to five
thousand dollars ($5,000) for each violation. The Respondent may not use City
monies to pay such penalties.

4. If the Commission finds that an elected official or a department head committed a
willful violation of the Sunshine Ordinance, the Commission may also issue a finding of
official misconduct and so inform the Mayor or appointing authority.

5. When deciding penalties, the Commission shall consider all
circumstances surrounding the case, including but not limited tog

(a) the severity of the violation;
(b) the presence or absence of any intention to _:(;prié'e:él, deceivc, or

(c) whether the violation was an isolated mmdeni or part of a pattern;

Uniess other\mse 3¢
_C mnnssmn must be’ pald in

by the Commission, any penalties imposed by the
by the Respondent within 90 days of the Commission's

D. Fmdmg of No Vnolatmn.,

If the Commlssmn detennmes that there is insufficient evidence to establish that the
Respondent has committed a violation of the Sunshine Ordinance, the Commission shall
publicly announce this fact. The Commission's announcement may but need not include
findings of law and fact. Thereafter, the Commission shall take no further action on the
complaint. The Executive Director shall inform each Respondent and the Complainant or
original Complainant (for Task Force referrals) of the Commission's determination.

The application of any of the confidentiality provisions of the San Francisco Charter,

including but not limited to sections Appendix C, section C3.699-13, and Appendix F,
sections F1.107, F1.110, and F1.111, unless such provision conflicts with an express non-

CADOCUME~NCDRustom\LOCALS~1\Temp\notesAFBEFC\-2210561.doc
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confidentiality provision in California Government Code section 6250 et seq. (California
Public Records Act) or section 54950 et seq. (Ralph M. Brown Act), is a defense against
an alleged violation of the Sunshine Ordinance.

VI.  MISCELLANEOUS PROVISIONS

A. Ex Parte Communications.

Once a complaint is filed with the Commission ot referred by the Task Force, no
Commissioner shall engage in oral or written communications outsxde of a Commission
meeting regarding the merits of an enforcement action with the Comrmssmn s staff, the
Respondent, the Complainant, original Complainant (for Task Force. referrals), any
member of the Task Force or any person communicating on behaif of the Respondent

Force except for communications, such as sched matters generally corﬁxg;tt_ed

between a court and a party appearing before

eliberations.

B.  Access to Complaints and Related Docume
Complaints, investigative files and information contained in shall not be disclosed
except as necessary to the conduct of an mvestlgatlon or as re the California
Public Records Act (Government Code section’ 6250, et seq.) or't Francisco
Sunshine Ordinance. In order to guarantee the mtegnty of the investigation, internal
notes taken by the Executwe Director ot his or her staff r 'ardmg complaints shall not be
disclosed until one of wing has {)ccurred

ceepted staff"sdlsmissal recominendation;
stoved a stipulation, decision and order; or

ssued its final decision following the hearing,.

The Comm:ssmn and mdwzdual Comnrussmners and hearing officers assigned 1o conduct
hearings, 1 may admmlster oaths and affirmations.

D. Desngnee by the Executive Director.

Whenever the Executive Director designates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the
Executive Director shall notify the Commission of the designation no later than the next
business day. ‘

CADOCUME~I\CDRustom\LOCALS~1\TempnotesAFBEFC\-2210561 .doc



E. Powers and Duties of Individual Commissioners and Hearing
Officers.

1. Unless otherwise provided, whenever the Commission assigns an individual
Commissioner or hearing officer to hear any matter under these Regulations, the assigned
Commissioner or hearing officer shall have the same authority, and be subject to the
same restrictions, as the Commission. :

2. When an individual Commissioner or a hearing officer is agsigned to conduct a
hearing under these Regulations, he or she shall submit a report.and recommendation for
decision by the Commission. The report and recommendation

ﬁndings of fact and conciusions of law. Copies of the repo!

concluded. Thereafter, the Executive Director shall calendar the matter fo% ¢
at the next Commission meeting not less than 15 days after the date the report
recommendation is delivered to the Commission. “#: -

ideration

3. When the Commission sits as the hearing panei to hear a case, with an outside

hearing officer presiding, the hearing/officer shall rule on proceduxal matters and on the
admission and exclusion of evidence d shall have no role in the decision on the
merits.

F. ' Extensions of Time and Continuances

The Executive Director or oli'ig'i}lal Complainant (for Task Force referrals) or any
Respondent may: request the continuance of a hearing date. The requester must deliver
the request to the Commission Chaur or the individial Commissioner or hearing officer
asszgned to hoid the heanng, and prov;de a copy of the request to all other parties no later
ys before the date of the hearing. The Commission Chair or the
ioner or hearing officer assigned to hold the hearing shall have the
timely requests

i,

e md1v1duai Commissioner or hearing officer assigned to
ve or deny the request within five business days of the
The Commission Chair or the individual Commissioner or

hearing offic hold the hearing may grant the request only upon a showing of

good cause.
G. Recordings.

Every hearing shall be electronically recorded.

CADOCUME~NCDRuston\LOCALS~1\Temp\notesAFBEFC\-2210561.doc 10
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H. Place of Delivery.

1. Whenever these Regulations require delivery fo the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

2. Whenever these regulations require delivery to a Respondent, delivery shall be
effective and sufficient if made by U.S. mail, personal delivery or any other means of
delivery agreed upon by the parties under section II, subsection G, t

oyee's City office
employee's current

a. If the Respondent is a City employee, to the
address or to the address listed with the (Controller/ Payrol
address.

b. If the Respondent is a former City employee to the addr

ted with the
City's retirement system.

c. If neither subsections (a) nor (b) ar tap I1cab1e,.t0 an address reasg &‘
calculated to give notice to and reach the Respondent ; ‘

3. Delivery is effective upon the date of delivery, noffhfa date of receipt.

1 Page Limitations and F ormat"Requi.réments.

Whenever these Re gulatlons impose a page Iumtatlon a. "page" fneans one side of an 8%
gins of at least one inch at the left, right, top and bottom of
~spaced in no smaller than 12 point type. Each page and

resolving the fac‘ 12l an d iegal allegations in a complaint by way of a stipulation, decision
and order. Any pr posed stipulation, decision and order shall explicitly state that:

(1) the proposed stipulation, decision and order is subject to approval by the
Commission;

(2) the Respondent knowingly and voluntarily waives any and all procedural rights
under the law and these Regulations;

CADOCUME~NCDRustom\LOCALS~\Temp'notes AFBEFC\-2210561.doc
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(3) the Respondent understands and acknowledges that the stipulation is not binding
on any other agency, and does not preclude the Commission or its staff from
referring the matter to, cooperating with, or assisting any other agency with regard to
the matter, or any other matter related to it;

(4) the Respondent agrees that in the event the Commission refuses to approve the
proposed stipulation, it shall become null and void; and

(5) in the event the Commission rejects the proposed stipulatiozi"‘éhd a full hearing
before the Commission becomes necessary, no member of the Commission shall be
disqualified because of prior consideration of the stxpuiation 3

B. The stipulation shall set forth the pertinent facts
to anything that could be ordered by the Commissig
these Regulations.

d may include an agreement as
er.section V, subsection C of

C. Once the Executive Director enters into a stip
Executive Director shall inform the Commission of
matter on the agenda at the next Commission meeting occurring no sooner than ten days
from the date the Executive Director mforms the Commi ;
agreement. -

CADOCUME~NCDRustom\LCCALS~1\Tempinotes AFBEFC\~22 1056 1.doc
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ATTACHMENT B

San Francisco
Ethics Commission

Streamlined Process for
Reports qffect

25 Van Ness Ave., Suite 220
San Francisco, CA 94102
Phone 252-3100 Fax 252-3112

ETHICS COMMISSION

REGULATIONS FOR INVESTIGATIONS

AND ENFORCEMENT PROGEEDINGS

Effective Date.‘ July 5, 1997
Includes technical amendments effectwe April: , 2002;
iplaints Alleging a Failure to File, Campatgn Finance Disclosure
Augist 15, 2004; amendments effective October 10, 2005;
06; amendmen&s' effective November 10, 2006; amendmenis

ndments qﬂ"ectfgge‘ January 8, 2010; gnd amendments effective
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2. Eliminating any political or improper influence in the i

L PREAMBLE

These Regulations of the San Francisco Ethics Commission are promulgated in order to
ensure the fair, just, and timely resolution of complaints presented to the Commission
that allege violations of laws within the Commission’s jurisdiction by:

1. Setting and maintaining objective standards for the investigation and prosecution
of matters brought before the Commission;

prosecution of persons accused of ethics violations;

3. Protecting the privacy rights of those accused of etﬁlc violatio
the confidentiality of complaints filed with, and mvcsti gations conducted'h
Commission;

4.
proceedings should be completed;

ther governmental gencws the responsibility for
ts, whenever consxstent with the interests of

5. Coordinating and sharing wil
investigations and prosecutions of co
justice; -

n in the handling and
ight of those staff activities.

6. Delegating to the Commission staffm
resolution of compiamts at staff level, while retaining ove

oo

1L DEFIN}TIONS

B
C
D.
E

“Crediblé”means offering reasonable grounds for being believed.

F, “Day” means calendar day unless otherwise specifically indicated. If a deadline
falls on a weekend or City holiday, the deadline shall be extended to the next working
day.

ST
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G. “Deliver” means transmit by U.S. mail or personal delivery to a person or entity
or to an agent authorized to accept delivery on behalf of the person or entity. For
purposes of these Regulations, delivery may be made by leaving copies of the material
with a responsible person at either the residence or place of business of the person or
entity to whom the material is directed. The Commission, the Executive Director or a
respondent receiving material may consent to any other means of delivery, including
delivery by e-mail or fax. In any proceeding, following a determination of probable
cause, the Commission Chair or designated Commissioner or hearing officer may order
that delivery of briefs or other materials be accomplished by e-maii :

H. “Enforcement action” means an action pursuant to San Franclsco Charter section
C3.699-13. i

L “Exculpatory information” means information tendmg to show that the
respondent is not guilty of the alleged violations, .

J. “Executive Director” means the Executiv : Commission or the
Executive Director’s designee. '
K..  “Mitigating information” means information tend

_ excuse or reduce the
significance of the respondent’s conduct,.} :

L. "Probable cause" means that based on the ev1dence prescnted there is reason to
believe that the respondent committed a vzolation of law. .

the San Franmsco Campa1gn and Govemmental Conduct Code the-San-Franeciseo
Sunshine-Ordi : the Political Reform Act of 1974,

Government Code sectlon 81000 et seq.; Government Code section 1090 et seq.; and
Government Code section 3201, et seq.

. COMPLAINTS
A. Formal Complaints.

1. Any person or entity may file a formal complaint alleging a violation of law.
Formal complaints must be made in writing on a form specifically provided by the
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Commission staff, Formal complaints must include the following information, upon the
complainant’s information and belief:

(a)the name and address of the respondent;
(b)the provision(s) of law allegedly violated;
(¢)the facts constituting the alleged violation(s);

(d)the names and addresses of witnesses, if any; and

(e)identification of documents or other evidence w}uch may pro
constituting the alleged violation(s), if any.

2.. Formal complaints may be filed anonym
anonymously must be verified and signed by th:
the complainant is an entity, the complaint must b
perjury by an authorized officer or agent of the enti

ly. Any formal compimnt not filed

.....

writing other than on. the form prescribed b
shall have no obhga‘uon but has the discreti

A. Preliminary Review. The Executive Director must conduct a preliminary review
of each formal complaint. This inquiry may include reviewing relevant documents,
communicating with the complainant, communicating with the respondent, and any other
inquiry to determine whether a full investigation is warranted.

B. Dismissal of Complaint. Based on the a.llegauons and information contained in a
complaint, and the Executive Director’s preliminary review, the Executive Director may

TN



dismiss the complaint if the allegations do not warrant further action for reasons that may
include, but are not limited to:

1. Credible evidence clearly refutes the allegations.

2. The allegations, if true, do not constitute a violation of law within the
Commission’s jurisdiction.

3., The complaint contains an expression of opinions, rat
allegations.

4. The allegations contained in the complaint are 4
already have been resolved, by the Comrmssmn or another"
agency. &

if the Executive Director dismisses a complaint under this section, the Executs
shall take no further action on the complaint, except 1 that he or she may: 1) info
complamant of the Executive Director’s decision; 2) at his or her discretion, issiie a
warning letter to the respondent; or 3) at his or her dlscreuo , refer the complaint to
another agency for its appropriate a '

ecutive Dzrector determmes that there is reason to believe that
/e occurred, the Executive Director shall immediately forward
Attorney and the City Attorney.

Attorney shall’
initiated or inten:

e Commission whether the District Attorney or City Attorney has
sito pursue an investigation of the complaint.

If neither the District Attorney nor City Attorney intends to pursue an investigation, the
 Executive Director shall, within 14 days of such notification, inform the complainant in
writing of the action, if any, that he or she has taken or plans to take on the complaint,
together with the reasons for such action or non-action. If the Executive Director has not
informed the complainant of the action that he or she has taken or plans to take on the
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complaint within 14 days, the complainant shall be notified of the reasons for the delay
and shall subsequently receive notification as provided above.

V. CONDUCT OF INVESTIGATIONS

A. Factual Investigation. The Executive Director’s investigation may include, but shail
not be limited to, the interview of the respon(ient(s) and any witnesses, the deposmon of
respondent(s) and/or witnesses, and the review of documentary and

B. Subpoenas. Duxmg an investigation, the Executive Director:
subpoena the testimony of witnesses and the production of documents relevant to the
investigation. e

V. DETERMINATION THAT THERE IS NO! ROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW HAS OCCURRED ’

f the Executive Director
swiolation of law has occurred,
etermination and provide

after any two or more

A. Executive Director Determination a
determines that there is not probable cause to believe
the Executive Director shall inform the Commission of'th
clear and concise reasons suppomng that determmatlon

C. Commlssmn Decnsnon to Dismiss. If the matter is calendared for consideration
by the Comrmssmn, a.nd 1f the Commission demdes that there is not reason to beheve that

complaint otherthan: 1) inform the complmnant and rcspondent of the Commission’s
decision; 2) at the Commission’s discretion, issue a warning letter to the respondent; or
3) at the Commission’s discretion, refer the complamt to another agency for its.
appropriate action.

D Commission Decision Not to Calendar. If the Executive Director determines

that there is not probable cause to believe that a violation of law has occurred, and if after
the Executive Director informs the Commission of the determination the Commission
does not calendar the matter for consideration pursuant to section VI(A), the Executive



Director shall take no further action except that he or she may: 1) inform the complainant
and respondent of the Executive Director’s decision; 2) at his or her discretion, issue a
warning letter to the respondent; or 3) at his or her discretion, refer the complaint to
another agency for its appropriate action.

VII. RECOMMENDATION THAT THERE IS PROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW HAS OCCURRED

A. Probable Cause Report. When the Executive Director determines there is
probable cause to believe a violation of law has occurred, the Executive Director shall
prepare a written “probable cause report” and schedule a probable cause hearing. The
probable cause report shall contain a summary of the laws that the Executwe Director
believes the respondeni(s) violated and evidence gathered through the mvestigatwn
including any exculpatory and mitigating information. In the probable ca se.report, the
Executive Director may present statements including hearsay, declarations of
investigators or others relating to the statements of witnesses; or the examination of -+
physical evidence. Unless otherwise permitted by the. Commission Chair or the
Commission Chair’s designee for good cause shown, the probable cause report shall not
exceed 25 pages excluding attachments. P

B. Delivery of Probable Cause
The Executive Director shall deliver to'ea

nd Notice of l’robable Cauase Hearing.
sondent a copy of the probable cause

f the probabie cause hearing, at
‘inform each respondent
r-counsel at the probable cause

least 45 days in advance of the hearing date, T
that he or she has the nghi to be present and:

sponse to the probable cause report. The
i Iegal argmnents, a summary of evidence, and any mitigating or
1. Unlesszgthermse permitted by the Commission Chair or the

e:0f the probable cause hearing. Unless the parties agree to
1, the respondent must deliver a total of eight copies of the
response to the tive Director. The Executive Director must then immediately
distribute copies of the response to the Commission. The respondent must also deliver
one copy of the response to every other respondent named in the probable cause report.

D. Rebuttal . The Executive Director may submit evidence or argument in rebuttal
to a response. If the Executive Director chooses to do so the Executive Director must
deliver the rebuttal to the Commission and each respondent named in the probable cause
report no later than seven days prior to the date of the probable cause hearing. Unless
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otherwise permitted by the Cormmission Chair or the Commission Chair’s designee for
good cause shown, the rebuttal shall not exceed ten pages excluding attachments.

VIIL PROBABLE CAUSE HEARING; DETERMINATION OF
WHETHER AND HOW TO PROCEED WITH A HEARING ON
THE MERITS

A. General Rules and Procedures.

3. Unless otherwise decided by
apply to the probable cause hearing.

concludes, and v mmission shall make the probable cause determination no later
than 45 days after the asmgned member delivers his or her report and recommendation.
2. A deterniination that there is probable cause to believe that a violation of law has

occurred shall be based on the entire record of the proceedings. Each Commissioner who
participates in the decision shall certify on the record that he or she personally heard or
read the testimony (either in person or by listening to a tape or reading the transcript
prepared by a court reporter) and reviewed the evidence, or otherwise reviewed the entire
record.

T
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3. The Commission shall not make a finding of probable cause if it is presented with
clear and convincing evidence that, prior to the alleged violation:

(a) the respondent had requested and obtained a written opinion from the
Commission;

(b) the respondent, in requesting the opinion, disclosed truthfully all the material
facts pertinent to the case;

(c) the Comimission or its staff issued a formal, written opinion with which both the
District Attorney and City Attorney concurred; and

~ (d) the respondent committed the acts or violations Ileged in the complmnt in good-
faith reliance upon the formal, written opinion ¢ Commission.

4. If the Commission determines that the t probable cause to believea’ . .
violation has occurred, the Commission shall dis: he comp; amt and take no further
action on the complaint, except: 1) inform the comp : ach respondent of the
Commission’s decision; 2} at the Commission’s discret sue a warning letter to the
respondent; or 3) at the Commission’s dlscreuon, refer th plaint to another agency
for its appropriate action. :

5. If the Commission determines that there is proba.ble cause -'to believe a violation of
law has occurred, the Commission shall announce its determination in open session. The
announcement shaii : ummary of thg allegations for which the Commission
i use to be}ieve a violation of law has occurred and a

: -:shall proceed with a hearmg on the merits of the complaint. Unless otherwise decided by
the Commission, the Comrmsszon shall sit as the hearing panel to hear the merits of the
case. The Commission may also sit as the hearing panel to hear the case, with an outside
hearing officer presiding, or designate an individual Commissioner or an outside hearing
officer to hear the case and file a report and recommendation for decision by the
Commission. ‘

2. The Comimission shall provide for resolution of preliminary matters in advance of
the hearing on the merits. Unless otherwise decided by the Commission, the Commission
Chair shall hear and decide preliminary matters pursuant to Section X, subsection B. The
Commission alternatively may designate an individual Commissioner or an outside
hearing officer to hear and decide preliminary matters.
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3. The Commissioner or hearing officer assigned to decide preliminary matters shall
also be authorized to provide for the issuance of subpoenas.

D. Amending Prebable Cause Determination.

Before the Executive Director has scheduled the hearing on the merits, or no later than 60
days prior to the date the hearing on the merits is scheduled to commence, the Executive
Director may request that the Commission amend the probable cause detennination to

HEARING ON MERITS

A. Issuance of Accusation.

Except as provided in Section XI, fi
Cormmssmn, the Executlve Director ¢

ccusat:on does not allege such a violation and provide the
asis for the allegation.

olation of law 1
ndent notice of

eduling and'Notice of Hearing on Merits.

The Execut; hall schedule the hearing on the merits, and deliver written
notice of the infe and location of the commencement of the hearing to each
respondent at leasti45 days prior to the commencement of the hearing. The notice shall
be in substantially the following form:

“You are hereby notified that a hearing will be held
before the Ethics Commission (or name of hearing officer
or assigned Commissioner)at  onthe _ dayof _ |,
20 ,atthe hour of _ , at (location of ), upon
the charges made in the accusation. You may be present

2T,



at the hearing, may, but need not, be represented by
counsel, may present any relevant evidence, and will be
given an opportunity to cross-examine all witnesses
testifying against you. You may request the issuance of
subpoenas to compel the attendance of witnesses and the
production of books, documents or other things by
applying to the Commission on or before (date).”

X. DISCOVERY: HEARING BRIEFS: PRELIMINARY

et seq.
B.

1. The Executive Director and any respondent may present preliminary mafters,
mzrelated to the merits of the accusation to the assigned Commissioner or hearing officer
to Section VIII, Subsectzon C(2). Preliminary

the following:

matters may include, but are not lnmt

(a) procedural matters;

(b) disqualification of : any member of {
hearmg on the merits; ¥

r solution of preliminary matters must be delivered to the assigned
ring officer no later than 25 days prior to the commencement of a
hearing on the . At the same time that the request is delivered to the assigned
Commissioner or hearing officer, the requester must deliver copies of the request to the
Executive Director and every other respondent named in the accusation.

3. The request for resolution of preliminary matters may contain legal arguments
and a summary of the facts underlying the request. Unless otherwise permitted by the

assigned Commissioner or hearing officer for good cause shown, the request shall not
exceed 15 pages excluding attachments.

10
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4, The Executive Director or each respondent may submit a written opposition to a
request for resolution of preliminary matters. The opposition must be delivered to the
assigned Commissioner or hearing officer no later than ten days after the date of delivery
of the request. At the same time that the opposition is delivered to the assigned
Commissioner or hearing officer, the party submitting the opposition must deliver copies
of the opposition to the Executive Director and every other respondent named in the
accusation. Unless otherwise permitted by the assigned Commissioner or hearing officer
for good cause shown, the opposition shall not exceed ten pages excluding attachments.

5. The requestor may submit a written reply to an opposition.” The reply must be
delivered to the assigned Commissioner or hearing officer no later than five days after the
date of delivery of the opposition. At the same time that the reply is ‘delivered to the
asmgned Commissioner or hearing officer, the party subr;ntting the reply must deliver
copies of the reply to the Executive Director and ev fy other respondent named in the
accusation. Unless otherwise permitted by the assigned Commissioner or hearing officer
for good cause shown, the reply shall not exceg pages excluding attachments. .~

sue d written decision on
an five days prior to the

6.  The assigned Commissioner or hearing office
each request for resolution of preliminary matters no late;
commencement of the hearing on the mcrits.

7. :
reconsideration, by the Commission, assxgned Comm1ss1oner or, hea:rmg officer who will
conduct the hearing on the merits, of any demsxon made’¢ on prelxmmary matters. A party

that the request may be submitted: ater than 25 days prior to the commencement of the
hearing ori the merits but may not be submitted after the conclusion of the hearing on the
merits. If exther party requests a written decision, the assigned Commissioner or hearing
officer shall issue a written decision no later than 20 days after the date of the request.

C.

The Executive Director shall, and any respondent may, submit a hearing brief. The brief
shall outline significant legal arguments and list evidence and witnesses to be presented
at the hearing. The brief is not required to list anticipated rebuttal evidence or rebuital
witnesses. Unless the Commission or outside hearing officer agrees to accept briefs by
email, six copies of the brief shall be delivered to the Commission, assigned
Commissioner, or cutside hearing officer no later than 20 days prior to the date the

11
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hearing on the merits commences. The Executive Director shall deliver a copy of the
Executive Director’s brief to each respondent named in the accusation. Each respondent
who chooses to submit a brief shall deliver copies of the respondent’s brief to the
Executive Director and to every other respondent named in the accusation.

D. Issuance of Hearing Subpoenas.

The Executive Director and any respondent named in the accusation may request the
issuance of subpoenas for the attendance of witnesses and for the production of
documents at the hearing on the merits. Requests for the issuanc subpoenas should be
delivered no later than 20 days prior to the commencement g on the merits.
The request shall be accompanied by a declaration specify" the and address of the

why the documents are necessa:ry for the resoiutmn of the complamt and the !
address of the witness who has possession or control of the documents. Subpoer
be issued upon approval of the Commission or the Connmssloner or hearing officer
designated by Section VIII, subsection C(2). '

XI. DISCOVERY OF EXCUL :
DISMISSAL OF COMPLAIN: PRI@R IO HEARING ON
THE MERITS

A. Discovery of Exculpatory Information. Followi g the delivery of the probable
cause report, if the Executive Director is awarg of or discovers any exculpatory
information with" respect to any charge listed e accusation, the Executive Director
shall notify the Comm1531on and the responden JYof this information.

ecammendatxon. After’a determination of probable cause and before

e Execut_iyc_ Director may make such a recommendation based
’s discovery of exculpatory information or other good cause. In

Director shall présent the dismissal recommendation and the reasons for the
recommendation to the Commission in a public memorandum. Thereafter, any two or
more members of the Commission may cause the complaint to be calendared for
consideration by the full Commission in open session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the Executive Director’s recommendation. A Commissioner’s request
that a complaint be calendared must be received by the Executive Director no fewer than

12

333



354

five days prior to the date of the meeting, so that the Executive Director may comply with
the applicable notice and agenda requirements. If two or more members of the
Commission do not cause the complaint to be calendared, or if in open session a majority
of the Commission does not vote to override the dismissal recommendation, the
Commission shall take no further action on the complaint except: 1) inform the
complainant and each respondent of the Commission’s decision; 2) at the Commission’s
discretion, issue a warning letter to the respondent; or 3) at the Commission’s discretion,
refer the complaint to another agency for it appropriate action.

'natit;;l of probable

D. Dismissal or Removal of Specific Charges. After a defern
‘may, decide not to

cause and before a hearing on the merits, the Executive Dire

provides
ree or

respondent(s) and the Commission or hearing officer.- Tfthe ﬁxecutwe D
such notice, the Commission shall not find a vxolatlon based on the specificc]
violation after a hearing on the merits. :

X1, HEARING ON THE MERITS
A. General Rules and Procedur
1. Public Hearing
The hearing on the merits shall be open to'the pub déﬁ"éﬁ;at either the Executive

Director or the respondent(s) may request that'the Commission, assigned Commissioner
or hearing officer exclude : any Wlmesses "

2. Standard of}?roof

The Commission may deternune thata respondent has committed a violation of law only
if a person of ordmary caution ‘and prudence would conclude, based on a preponderance
of the evidence, that th \responde' has committed the violation.

ules of Evidence ;

All ev1dence admissible in an administrative proceeding governed by the California
Admxmstratlve Procedure Act shall be admissible in a hearing on the merits. The
Executive Director and each respondent shall have the right to call and examine
witnesses under oath or affirmation, to infroduce exhibits, to cross-examine and impeach
witnesses, and to rebut any evidence presented.

4. Exhibits

Where both parties stipulate to the admissibility of an exhibit, the parties shall so advise
the Commission in advance of the hearing. For all other exhibits, each party may move
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to admit a particular exhibit at the hearing, and the other party shall have an opportunity
to object prior to the ruling on the admission.

5. Witnesses
Witnesses shall be examined by the parties as follows: direct examination, cross-
examination, re-direct. After the parties have concluded their examination of a witness,

Commissioners shall have an opportunity to pose questions to the witness.

6. Oral Argument

At the hearing, the Executive Director and each respondent shall be'allowed oral
argument. The Commission, assigned Commissioner, or hearmg officer shall determine
the appropriate length for the arguments. :

B. Finding of Violation.

If the Commission as a whole conducts the hearing on the merits, the Commission shall
determine, no later than 45 days aﬁer the date the hearing is.concluded, whether the

sion assigns one of its
merits, the assigned

_ to the Commission
no later than 30 days after the date the hearmg 1s' ,onciuded Thereafter, the Commission
shall determine, no later than 45 days after the date the report and recommendation is
delivered, whether the

issioners are r'equ]red to find a violation of law. The
orted by ﬁndmgs of fact and conciusmns of law and

listening ‘to a tape or recording of the proceeding) and
viewed the entire record of the proceedings.

testnnony (exther,l person or.b
reviewed the evidence, or othe;

“Administrativé Orders and Penalties.

1. The votes of at Ieast three Commissioners are required to impose orders and
penalties fora 1olat10n 'The Commission may issue orders and penalties requiring the
respondent(s)

(a) cease and desist the violation;

(b) file any reports, statements or other documents or information required by law;
and/or

(¢) pay a monetary penalty to the general fund of the City in an amount permitted
under the law that the Commission finds the respondent has violated, or, if the law

14
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does not specify the amount of the monetary penalty, in an amount up to five
thousand dollars ($5,000) for each violation, or three times the amount which the
respondent failed to report properly or unlawfully contributed, expended, gave or
received, whichever is greater.

2. When deciding on an order and penalties, the Commission shall consider all the
relevant circumstances surrounding the case, including but not limited to:

(a) the severity of the violation;

(b) the presence or absence of any intention to conceal

(d) whether the violation was an isolated incidéht or pai't of a pattern;
(e) whether the respondent has a prior record of violations of law; and

(f) the degree to which the respondent cooperatéd‘iyi h the iﬁ@estigation any
demonstrated a willingness to remedy any violation

ission, any péhé;ftiﬁ:s imposed by the

3. Unless otherwise ordered by ‘ ties i
nt within 90 days of the Commission’s

Commission must be paid in full by the respo
decision.

D.  Finding oquiV'iﬁ_i t'on.

written communications outside of a Commission meeting, interview or settlement
conference regarding the merits of an enforcement action with the respondent or
complainant or any person communicating on behalf of the respondent or complainant
unless the communication is necessary for the conduct of the investigation or
enforcement action.

15



B. Access to Complaints and Related Documents and Deliberations.

Ffaﬁeisee—Suashmledinanee—ﬂe No complamt response thereto mvestlgauve fiie or
information contained therein, or Commissioner and staff deliberations about complaints
shall be disclosed except as necessary to the conduct of an investigation, prior to a
probable cause determination.

2. After a determination of probable cause, the probable repo
the rebuttal shall be conﬁdentiai unless the respondent requeste

Tesponse, and
at the probable cause
emoranda, created

cause determination shall be confidential, except for the accusation, until any suck
documents are either delivered to the Commission or respondent(s), introduced as
evidence or an exhibit, or distributed for public consumptlon, such as an agenda or press
release.

. In addition to the prohibition‘on ex parte communications stated in Section XIII,
subsection A, except at. a public meeting of the Commission, Commissioners are
prohibited, priorto a ﬁnal determination on the merits of a complaint, from engaging in
oral or written commumcatzons regarding the merits of a complaint or enforcement action
with any person or entity unless the communication is necessary for the conduct of the
investigation or enforcement action. After a final determination on the merits of a
complaint, Commissioners may discuss matters in the public record.

C. Qaths and Affirmations.

The Commission, and individual Commissioners and hearing officers assigned to conduct
hearings, may administer caths and affirmations.

16
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2. When an individual Commissioner or a he

Section X, subsection B(7).

D.  Selection of Designee by the Executive Director.

Whenever the Executive Director designates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the
Executive Director shall notify the Commission of the designation no later than the next
business day. :

E. Powers and Duties of Hearing Officers.

1. Unless otherwise provided, whenever the Commission aSSIgns an md1v1dua1
Commissioner or hearing officer to hear any matter under these Regulations, the assigned
Commissioner or hearing officer shall have the same authonty and be subject to the
same restrictions, as the Commission.

g officer is assigned to hear and

n the mierits, he or she shall make an
iewed by'{ ¢ Commission upon
theprocedures specxﬂed in

decide preliminary matters in advance of a he
actual determination. This determination may be
request by the Executive Director or a respondent, p

3. When an individual Commissioner or a hearing office igned to conduct a
probable cause hearing or hearing on the ments ‘he or she shall a report and
recommendation for decision by the Commission.: The. report and recommendation shall
contain proposed findings of fact and concluszons f law.: Coples of the report and

meeting not less th
the Commission.

1. Unless oth' rwise stated in local or State law, for statute of limitations purposes,
an action or proceedmg for administrative penalties is brought or commenced by the
Executive Director on the date the Executive Director delivers the probable cause report.

2. If there is no statute of limitations for violations of the law allegedly violated, the
probable cause report must be delivered within four years of the date of events which
form the basis of the complaint, or the date that the events constituting the basis of the
complaint were discovered by the Ethics Commission, whichever is later.
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G. Extensions of Time and Continuances.

Whenever the Executive Director, a respondent, or a witness is required to complete an
act or produce materials pursuant to these Regulations, that party may request an
extension of time. Requests for extensions of time may be made to the Commission
Chair or the Commission Chair’s designee. The requester must deliver the request to the
Commission Chair or designee and provide a copy of the request to all other parties no
later than ten business days before the deadline to complete an act or produce materials. -
The Commission Chair or designee shall have the discretion to con, yntimely
requests. The Commission Chair or designee shall approve or dény the request within
five business days of the submission of the request. The Co  Chair or designee

The Executive Director or any respondent may request the continuance o
The requester must deliver the request to the Commission Chair or the indi
Commissioner or hearing officer assigned to hold the hearing, and provide a ¢
request to all other parties no later than ten business- days before the date of the hearing.
The Commission Chair or the individual Commissioner or hearing officer assigfied to

- hold the hearing shall have the discretion to consider untuneiy requests

The Commission Chair or the individ
hold the hcarmg shall approve or deny

hearing officer ass1gned to hold the heariz
good cause. -

H.

mmission or Executive Director may
another government agency or official if the Comm1sszon or Executive

allegations and f A
L Recordings and Transeripts.

Every probable cause hearing and hearing on the merits shall be tape-recorded. Where
the Commission assigns a Commissioner to conduct a probable cause hearing, and where
the Commission assigns a Commissioner or hearing officer to conduct a hearing on the
merits, the hearing shall also be recorded stenographically. The Commission shall retain

I8
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the tapes until the opportunity for legal challenge has been exhausted. Copies of a tape
shall be available to the respondent upon request.

J. Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

2. Whenever these regulations require delivery to a respondent. 5, 0F her
committee, delivery shall be effective and sufficient if made by 1J:S. mail, personal
delivery or any other means of delivery agreed upon by the der section 11,

subsection F, to:

a. If the respondent is a City employee, tothe address liste
{Controller/ Payroll) as the employee's current address

b. If the respondent is a former Clty employee, to the address listed with the
City's retirement system. ‘

c. If the respondent is a current or former candxdate or committee registered
with the Ethics Commission, to the address provided to the Ethxcs Commission by that
candidate or committee. :

d. If subsectmns (a) through (c) are;n apphcabie to an address reasonably
calculated to give notic d reach the respondent

Iti is the responsi y of City ployees, or cand1dates or com:mttees who ﬁle reports

Whenever these Regulatio‘ﬁs impose a page limitation, a “page” means one side of an 8'%
inch by 11 in _hipage, with margins of at least one inch at the left, right, top and bottom of
the page, typewritten. and double-spaced in no smaller than 12 point type. Each page and
any attachments shall be consecutively numbered.

L. Public Summary of Dismissed Complaints.

Notwithstanding any other provision of these regulations, the Executive Director may
provide a public summary of dismissed complaints. Such summary may include, but
need not be limited to, a generic description of each dismissed complaint and a summary

N



of the reasons for dismissal, provided that such information shall comply with the
confidentiality requirements of the Charter.

M.  Conclusion of Hearing on the Merits.

For the purposes of these Regulations, a hearing on the merits concludes on the last date
on which the Commission hears argument or testimony in the proceeding.

XIV. STIPULATED ORDERS

A. At any time after the Commission takes jurisdiction over-acomplamt the
Executive Director may enter into negotiations with a respondent for the purpose of

resolving the factual and legal allegations in a complaint. by ‘way of a st1pu1at10n, decision
and order. Any proposed stipulation, decision and order shall explicitly state. that:

(1) the proposed stipulation, decision and
Commission;

(2) the respondent k;lowingly and voluntarily waives and all procedural rights
under the law and these Regulations;

(3) the respondent understands and acimo.f"_ edges that the sti tion is not binding
on any other law enforcement agency, and does not preclude-the Commission or its
¢ matter to, cooperatmg w1th or ass1st1ng any other

‘.,_ev:dentlary heanng befo
Commission shaH be disq

Commission becomes necessary, no member of the
because of prior consideration of the stipulation.

The stipulated order shall:set forth the pertinent facts and may include an
apreement as to anythmg that could be ordered by the Commission under its authority
pursuant to Charter sectlon C3.699-13.

C. Once the i xecut:ve Director enters into a stipulated agreement with a respondent,
the Executive Director shall inform the Commission of this stipulation. Thereafter, any
two or more members of the Commission may cause the stipulation to be calendared for
consideration by the full Commission in a closed session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the stipulated agreement. If there is a vacancy on the Commission or if a
member must recuse himself or herself from consideration of the stipulated order, one
member of the Commission may cause the stipulation to be calendared. Commissioners’
requests that a stipulated agreement be calendared for consideration by the full
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Commission must be received by the Executive Director no fewer than five days prior to
the date of the meeting, so that the Executive Director may comply with the applicable
notice and agenda requirements.

D. Stipulated orders must be approved by the Commission and, upon approval, must
be announced publicly. The stipulated order shall have the full force of an order of the
Commission.

XV. SEVERABILITY

any person or
lations and the
ot be affected

If any provision of these Regulations, or the application thered
circumstance, is held invalid, the validity of the remainder:of the R
applicability of such provisions to other persons and circumstances sh
thereby. T

S:\Enfcrocment\lnvcstigations.Enforcement.chulations\Sunshine.August.20lO\RcéﬁEéﬁons.Non.Sunshine.Complaints.Proposcd.Aug
; - ust. 12.2010.doc
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- MEMORANDUM #1 TO SOTF MEMBERS:
Aungust 29, 2010

RE:  Ethics Commission’s proposed “Regulations for Complaints Alleging Violations of the
Sunshine Ordinance”.

Before your July 27, 2010 SOTF Meeting, I forwarded to you, among other documents, a copy
of my June 10, 2010 Memorandum to the Ethics Commissioners and Mr. St. Croix, its Executive
Director with comments on the staff’s June 7, 2010 Memorandum. At the June 14, 2010 Ethics
Commission meeting some of the points raised in that Memorandum were discussed. The Ethics
staff has moved forward with a set of proposed regulations dealing with sunshine matters
brought to the Commission. My second Memorandum of this date has my comments on those
proposed Regulations. However, to give you some flavor of how the staff viewed my earlier
comments when preparing the proposed Regulations, here is the scorecard:

What the Regulations Cannot Include:

“(1)  The Regulations cannot include any provisions for investigations nor to keep
“confidential” any records relating to open government matters: Under Appendix Section
C3.699-13, subdivision (a), the Commission’s investigative power and ability to keep
records confidential extends only to “...alleged violations of this charter and City
ordinances relating to campaign finance, lobbying, conflicts of interest and governmental
ethics.” No reference to alleged violations of open government laws.

The proposed Regulations are replete with provisions for investigations and maintaining
confidentiality of investigations.

“(2)  The Regulations cannot delegate any authority or power to the Executive Director
to do anything more than administer those Regulations because the Commission is acting

“solely in a judicial capacity with respect to open government matters brought before it;
whether (a) enforcing SOTF referrals, (b) finding facts and hearing complaints for
“willful violations™ or other violations or (c) conducting a “trial” of an official or other
public officer found to have committed official misconduct.”

The Executive Director is the de facto “prosecutor” on complaints filed with the
Commission and had given broad authority to investigate, report to the Commission on
his findings and legal conclusions and make recommendations to the Commission, which
if become final unless, within five days from the receipt of the report, at least two
Commissioners ask that it be scheduled for a hearing.

“(3)  Staff proposes a policy directive that “... respondent will have the burden of proof
to show that he or she did not violate the Ordinance” because the SOTF has already
found the violation. The Regulations cannot include any provisions that would authorize
the Commission to review, reject, deny or refuse to accept any SOTF finding or
conclusion in any referred enforcement case.”
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The Commissioners approved this directive by a 3 to 2 vote, but agreed to revisit the
issue once they had the SOTEF’s comments on it.

“(4) The Regulations cannot include any provisions dealing with SOTF findings of
official misconduct under §67.34 (first sentence); those findings must be governed by a
separate set of generic rules that apply whenever there is a finding of “official
misconduct” which falls within Ethics® jurisdiction as provided in §15.05(e) of the City
Charter.”

There are no provisions in the proposed Regulations dealing with “official misconduct”
findings by the SOTF.

What the Regulations Should Include.

“(1)  For SOTF enforcement referrals of its non-complied with Orders, provisions for a
summary “show cause” proceeding shortly after the referral is received by the
Commission. Advice from the City Attorney’s Office cannot be given as reason for non-
compliance. “

The regulations adopt the “tentative” decision to shift the burden of proof to the
respondent.

“(2) For complaints filed initially with the Commission pursuant to Sunshine
Ordinance §67.34 for “willful violations” or for other violations pursuant to § 67.35(d),
the parties before the Commission would be the complainant and the respondent
department/official/agency.”

As noted, the Executive Director is the de facto “prosecutor” on complaints filed with the
Commission The complainant has no role and is not even allowed to speak on the merits
at any hearing, assuming the matter gets that far.

“(3) The Regulations dealing with SOTF enforcement referrals and complaints filed
directly with the Commission must provide that the entire process is open and all records
are fully disclosable.”

As noted, the proposed Regulations maintain the confidentiality of investigations/ staff
notes until the case is disposed of.

Other Comments.

“(1)  The whole purpose of an individual member of the public seeking administrative
relief to gain access to public records or to correct meetings violations is to make it
quicker, cheaper, easier and more efficient than litigation. For that reason, the
Regulations must make the process simple, efficient, and easy for the complainant and
not require a lawyer’s assistance.”

S,
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The Regulations are quite the opposite, to the point that even a lawyer who has not
regularly appeared before an administrative body would have to spend considerable time
dealing with the “rules” set up for the hearings.

“(2) The SOTF cannot be a party to any proceedings before the Commission. It has no
authority to do so and its doing so would change the character of that proceeding. The
fight is and always will be between the original complainant (the real party in interest)
who seeks the records and the respondent department, agency or official...”

The SOTF is not a party under the proposed Regulations and has no role to play before
the Comnission on its referrals. The fight is between the original complainant and the
respondent.
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MEMORANDUM #2 TO SOTF MEMBERS:
August 29, 2010

RE:  Ethics Commission’s proposed “Regulations for Complaints Alleging Violations of the
Sunshine Ordinance™.

Ethics staff issued the proposed Regulations, and a covering Memorandum to the Ethics
Commissioners and the SOTF Members, on August 17, 2010. As stated in that Memorandum,
“These proposals have been forwarded to the Task Force for its review and comments. The
Commission will not consider the draft proposals until after the Task Force has had a chance to
discuss and/or take action on them.”

Rather than commenting on each of the sections in the proposed Regulations or the covering
Memorandum, what follows is a look at what the Ethics staff proposes from a somewhat broader
perspective.

(1)  In its covering Memorandum the Ethics staff describes the three decision points adopted
at the Commission’s June 14, 2010 meeting. Those decisions, while made to assist the staff in
redrafting the Regulations, were not final. At that meeting the Commissioners discussed whether
to adopt these points or wait until the Commission had the SOTF’s comments. The chair stated
and it was understood that these decisions would be revisited once they had the SOTF comments.
Accordingly, the SOTF should feel free to take issue with any part of the Regulations based on
those “decisions.”

75 Staff limits the scope of the Regulations to “complaints” filed directly with the
Commission and to SOTF referrals. The Regulations do not cover SOTF referred findings of
“official misconduct.” However, the Commission’s jurisdiction to hear “complaints” should be
limited to complaints for “willful violations” per Sunshine Ordinance §67.34. The main issue is
whether the enforcement provision in §67.35(d) gives it jurisdiction over complaints that allege a
“simple” violation. In addition, there should be a separate set of regulations governing the
handling of SOTF “official misconduct” findings, as those findings can come from other sources
under the Charter and must satisfy serious due process requirements.

(3)  Most of the Regulations deal with the “complaints” filed directly with the Commission
and sets out he whole procedure authorizing the Executive Director’s investigation, reporting and
participation in any hearings on those complaints, effectively establishing the ED as the
“prosecutor” and turning the complainants into bystanders. For example, at the hearing on a
complaint, the Executive Director appears and speaks in support of the complaint, the respondent
on its own behalf and “no other live testimony is permitted”. (Regs §V.A.1.b.) Moreover, the
procedure is cumbersome, very lengthy, formal and skewed to favor respondents — who, for
example, can rebut the ED’s reports. '

The position of the SOTF should be that the Regulations cannot delegate any authority or power
to the Executive Director to do anything more than administer the Regulations because the
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Commission is acting solely in a judicial capacity with respect to open government matters
brought before it. Its process and hearing should mimic that of the SOTF. The two parties before
the Commission must be the original complainant (as the real party in interest) and the
Respondent.

The Staff’s explanation of how it addresses the non-role of the complainant is almost
embarrassing:

“Although the Complainant will not have a formal role in the hearing, providing
the Complainant with a copy of the written report serves two important purposes:
a) it proactively allows the Complainant to learn what the Commission staff has
done with his or her complaint — the report is a public document and providing it
to the Complainant addresses past criticism from the Task Force and members of
the public that the Commission’s handing of Sunshine complaints is done without
public scrutiny; ...”

(4)  Even though the Commission has no power to investigate or keep confidential any
records in open government cases under Charter Appendix Section €3.699-13, subdivision (a),
the Regulations give investigative power to the Executive Director and keep the investigative
work confidential until case is finally disposed of. (Regs §§IV.A, and VLB), although § V.B.
requires disclosure as “required by the... Sunshine Ordinance “ but not “internal notes taken by
the ED or the staff”. Thus, it is not clear whether the investigative files can be kept confidential
while the case is pending. Since the Commission’s specific authority is derived from the charter,
it cannot expand the specific charter provisions that limit its authority. Moreover, there is no
Jjustification to “exempt” from disclosure any public records concerning the Commission’s
handling of open government matters, given that the records in a SOTF or in any superior court
proceeding -- the other ways a person can seek remedial action to obtain a public record -- do not
exempt any records (other than the record in dispute) from disclosure.

(5)  Moreover, the hearing procedure itself is daunting for the “original Complainant in the
SOTF referral case”, who not only has to prove his case all over again, but will need a lawyer to
help him. This is what staff says:

“If the hearing concerns a Task Force referral, the real party in interest, the original
Complainant, will be given an opportunity to speak before the Commission, as will the
Respondent. No other live testimony will be permitted. The Task Force, which has
already heard the matter, does not play a role in the Commission’s hearing. Its members
may, if they wish, speak only during public comment at the hearing.”

Add to that:

“All evidence admissible in an administrative proceeding governed by the California
Administrative Procedure Act shall be admissible in the hearing. The Executive Director
or the original Complainant (for Task Force referrals) and each Respondent and shall
have the right to introduce exhibits and to rebut any evidence presented.” (§V.A.4.)

“Where the Executive Director or the original Complainant (for Task Force referrals) and
the Respondent stipulate to the admissibility of an exhibit, they shall so advise the
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Comumission in advance of the hearing. For all other exhibits, either the Executive
Director or the original Complainant (for Task Force referrals) or the Respondent may
move to admit a particular exhibit at the hearing, and the non-moving party shall have an
opportunity to object prior to the Commission ruling on the admission.” (§V.A.5.)

“At the hearing, the Executive Director or original Complainant (for Task Force referrals)

 and each Respondent shall be allowed oral argument. The Commission, assigned
Commissioner, or hearing officer shall determine the appropriate length for the
arguments.” (V.A.6.)

(6)  Another serious hurdle for the complainant filing directly with the Commission is found
in the second paragraph of §V.D. and described in the staff Memorandum [item #6, page 7].
That section creates “an absolute defense against an alleged violation of the Ordinance™ if the
Commission finds that if any of the confidentiality provisions of the Charter is applicable,
including Appendix C; section C3.699-13, and Appendix F, sections ¥1.107, F1.110, and F1.111,
unless such Charter provision conflicts with an express non-confidentiality provision in the
CPRA or the Brown Act.

" The vice of this absolute defense is that it ignores the Sunshine Ordinance provisions that limit or

eliminate certain “confidentiality” exemptions in the CPRA and the Brown Act. It is ironic that
these Regulations intended to provide relief to complainants who file under the Sunshine
Ordipance are denied the full benefit of that law. Moreover, to what extent does this absolute
defense undercut an Order issued by the SOTF that relies on a provision in the Ordinance that
eliminates or limits the confidentiality exemption to find the violation. This absolute defense can
also be construed as a rule that limits the scope of the CRPA as expanded by the Sunshine
Ordinance and thus must past Prop 59°s requirement that a rule “... adopted that limits the
right of access shall be adopted with findings demonstrating the interest protected by the
limitation and the need for protecting that interest. All proceedings before the SOTF and
a court asked to force the disclosure of a public record are open, so Fthics has no
justification for doing it here.

Finally, the Commission’s bylaws require it to “... comply with all applicable laws, including,
but not limited to, the San Francisco Charter, San Francisco Sunshine Ordinance (Administrative
Code sections 67.01 et seq.), ...” That compliance would certainly include all its proceedings
dealing with violations of the Ordinance.

(7)  Iiis not clear why no “testimony” is permitted at the hearing on the merits of a complaint
or an SOTF referral other than of the complainant and the reSpondent Only public comment is
allowed in the case of a SOTF Referral and, although not stated, in the case of a complaint filed
directly with the Commission. (§V.A.1.)

(8)  With respect to SOTF referrals, based on the Commission’s tentative decision at its June
2010 meeting, the Regulations provide “... respondent will have the burden of proof to show that
he or she did not violate the Ordinance” because the SOTF has already found the violation,
(§V.A.3.). As staff explains: “... In such cases, the assumption is that the Respondent violated
the Ordinance. Respondent must refute or rebut the evidence relied on by the Task Force to
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show that he or she did not violate the Ordinance.” At the June 10 2010 meeting, the public

comment unanimously opposed this standard and the Commissioners voted 3 to 2 to accept it, so -

the issue will definitely be revisited when these proposed Regs are before the Commission. The
opposing view (and the correct one) is that the Regulations cannot include any provisions that
would authorize the Commission to review or refuse to accept any SOTF finding or legal
conclusion in any referred enforcement case; in effect, tore-litigate it. The law is clear that its
role is to “enforce™ the non-complied with Orders of the SOTF. The SOTF is a duly constituted
body, with equal or higher authority to that of the Ethics Commission, with respect to matters
brought before it, which was given the express power under the Sunshine Ordinance to issue
those Orders, based on its findings, the underlying facts, its legal conclusions and its
determinations.

9 Since the Regulations® “burden of proof” shifting for enforcement of SOTF Orders is
unacceptable, another procedure should be presented to the Commission as an alternative. That
question came up at the June 2010 meeting. The proceeding could be either:

One similar to a penalty phase hearing, at which the respondent tries to make a case why
there should be no or only a limited penalty imposed, as, for example, the respondent has
since turned over the records and offered to reimburse the requestor for the time spent
and any costs incurred, including lawyers® fees, in obtaining the records; or

One, a “limited show cause™ hearing in which the respondent will be penalized for failure
to comply with the Order, unless the respondent can show it has a legally supportable
basis for non-compliance not presented to the SOTF. The failure to comply was willful -
intentional - so the assertion that it was not willful/intentional as a ground for dismissal is
unsupportable; nor would reliance on the City Attorney’s advice not to comply, whether
oral or written, is not a basis for dismissal as the City Attorney cannot “trump” the
SOTE’s determination nor may the CA assist a respondent in denying the pubic access to
a public recorder, per §67.21(i).

Whichever is chosen, the goal of a swift effective proceeding would be met and the
consequences known, as both the time table for a complete resolution within a period of say, 30
days, after the referral, and the penalties should be spelled out in the Regulations.

(10)  Section V.C.2.(c) is troublesome because it allows the respondent whose alleged
violation is “willful” to use the fact that he or she “consulted with counsel prior to committing
the alleged violation” as a mitigating factor. History has shown that invariably the respondent
who does not want to disclose a particular public record will ask the City Attorney whether it
must be disclosed and, almost invariably, when the answer is “no”, the record is not disclosed.

“ This provision, while not an absolute “get out of jail free” card, is close to it. It is particularly a
problem because it probably violates the non-assistance provision in §67.21(i) of the Sunshine
Ordinance.
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