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1. THE Crry 18 THE CLIENT OF THE CITY ATTORNEY’S OFFICE

The City as a whole is the client of the City Attorney.” While the City can act only through
individual officers and employees or constituent bodies, such as boards and commussions,
those City actors are not separate clients of the City Attorney’s Office. Accordingly, the Of-
fice does not have a conflict of interest in advising muitiple City’ officers and departments,
who often may have differing policy views about issues giving rise to the need for legal ad-
vice. The Office does not owe a distinct duty of loyalty to individual officers or entities who
act on the City’s behalf.

This legal principle stems from two authorities: San Francisco’s Charter and the California
Rules of Professional Conduct. Charter secdon 6.102 designates the elected City Attorney as
the legal representative of the City as a whole. The purpose of creating an elected City At-
torney was to ensure that the City Attorney would owe loyalty to the people of San Fran-
cisco. “Made appointive by either a Mayor or Chief Administrative Officer, [the City Attor-
ney] would be exposed to the possibility of conflicting allegiances.” Francis V. Keesling, San
Francisco Charter of 19317, at p. 41 (1933). In addition, a single City Attorney allows the City to
speak with one voice on legal issues and avoids the chaos, as well as tremendous taxpayer
expense, that would result if each City department could hire its own counsel to represent its
view of the City’s interests.

The California Rules of Professional Conduct also provide that the City as a whole is the cli-
ent of the City Attorney. The Rules specify that when representing any organizational client,
whether a corporation or a municipality, a lawyer must treat the organization as the client,
acting through the highest officer, employee, or constituent part overseeing the particular is-
sue. Rule 3-600{A), Cal. Rules of Prof. Cond,; sez also Rule 1.13, ABA Model Rules of Prof.
Cond.

Because the City is the client of the City Attorney, the City Attorney generally does not have
a conflict in representing multiple persons and entides. Thus, for example, the State Bar has
explained that a City Attorney, asked to advise both a Mayor and a City council regarding the
powet to adopt an ordinance where the two City actors disagreed on the legality and appro-
priateness of the action, does not have a conflict of interest and may advise both the Mayor
and the City council. Both have a role, at different times, in speaking for the City on the leg-
islation, and neither may sue the other over the dispute. See Cal. State Bar Ethics Op. 2001-
156.

There are two limited exceptions to this general rule. The City Attorney sometimes repre-
sents separate legal entities that are related to but not part of the City. In addition, the City
Agtorney sometimes represents officers and employees in their individual capacites in tort
lawsuits against them and the City in other legal matters. In these two limited circumstances,
a different analysis applies to the City Attorney’s role.

2. For more information, see the memorandum entitled, “Client of the City Attorney” (December 12, 2003) on the Ciry
Attomey’s Web site.
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While the City is the client of the City Attorney, it does not follow that the City Attorney
shares with every member of the organization the information discussed with a single com-
mission, officer, or employee. Generally, when an individual City actor requests advice and
asks that the request not be shared with others, the practice of the City Attorney’s Office is,
as a matter of comity, to honor that request to the extent possible. This practice allows each
City actor to obtain the legal advice the City actor needs to perform organizational function,
without concern that the discussions will be shared with someone with whom they have a
policy disagreement.

But this practice does not entitle the officer to have the City Attorney withhold that same
advice from the entities that speak for the City on a particular matter. To the contrary, one
of the roles of the City Attorney’s Office is to provide consistent, objective legal advice to all
affected policy makers so that decisions can be made on the basis of informed policy
choices, rather than the outcomes of legal disputes. For example, if two officets ask for con-
fidential legal advice on the same question, the City Attorney will provide the same legal ad-
vice to each of them.

The City Attorney may share advice with multiple City officials in other circumstances as
well. For example, if a single member of the Board of Supervisors requests draft legislation
that the Office considers likely to be invalid, the Office will advise the member about the le-
gal problems, but will also provide the same advice to legislative committees that consider
the legislation, and to the full Board of Supervisors if the legislation comes before it, and
then, finally, to the Mayor if the Board approves the legislation.

Finaﬂy, on occasion the City Attorney will assign one team of lawyers to a City board or
commission that is engaged in adjudicating a matter, such as an appeal of a permit or tax as-
sessment, and a separate team of lawyers to the department that made the underlying deci-
sions. The two teams of attorneys do not share information about the pending matter. In
such a circumstance, the City is still the client and the City Attorney’s office does not have a
conflict in advising both entitles. But to protect the due process interests of persons appear-
ing before the adjudicating board or commission, the City Attorney assigns separate lawyers
to advise that body and to represent the City party involved in the matter.

2. THE CITY ATTORNEY’S ROLE IN PROVIDING ETHICS AND OPEN
GOVERNMENT ADVICE

The preceding discussion about the role of the City Attorney is particularly relevant to legal
advice this Office gives to public officials about the ethics and open meeting laws discussed
in the other parts of this Guide. When City officers and employees seek advice on ethics
laws or open meeting laws, the City Attorney’s Office does not provide that advice to the of-
ficer or employee in that person’s individual capacity, but rather in that person’s capacity as a
City actor performing City duties. The individual City officer or employee does not have a
separate attorney-client relationship with the City Attorney’s Office.

While the City Attorney’s Office does not generally disseminate the information 2 person
provides when seeking assistance in complying with these laws, the Office may share that in-

PART ONE: SERVING ON A BOARD OR COMMISSION 15




formation with other City officials who require that information to perform their functons.
For example, if this Office advises a member of a commission not to participate in the
commission’s discussion on 2 contract because of 2 conflict of interest, but that cormtmis-
sioner proceeds to do so anyway, the City Attorney’s Office wilt advise the full commission
that the individual commissioner has a conflict of interest. The commission requires this in-
formation because the conflict of interest could invalidate the commission’s actions on the
conttact.

Finally, City officers and employees should be aware that legal advice on ethics laws and
open government laws may not be confidential for another reason. The Sunshine Ordi-
nance provides that notwithstanding any exemption provided by law, any written legal advice
about conflicts or open government laws may not be withheld from disclosure in response
to a request for records under the Sunshine Ordinance. Accordingly, the practice of the City
Attorney’s Office is to make clear to any officer or employee who requests such advice in
writing that the advice may be subject to disclosure upon request by 2 member of the public.

VII. OPERATIONS OF COMMISSIONS

A. GOVERNING LAW

The Charter sets forth the general powers and duties of City commissions in sections 4.102 —
4.104. In addition, the Charter may provide more specific powers and duties for each commis-
sion. Finally, the Municipal Code establishes additional duties for some commissions.

In addition to the local laws that govern City commissions, some state laws affect their opera-
fions. As described in Part Three, state public meeting and public records laws, along with their
local counterparts, apply to the operations of City commissions. :

This section summarizes the general powers and operations of commmissions.

B. COMMISSION RULES OF ORDER OR BYLAWS

In addition to the local laws described above, a commission may adopt rules and regulations
consistent with state and local law. Charter § 4.104(1). - Any amendment to these rules requires a
public hearing, for which the commission must give at least ten days notice. A copy of the rules
must be filed with the Clerk of the Board of Supetvisots and the Library. Id.

A commission’s rules of order or by-laws address matters relating to the operation of the com-
mission that are not addressed by the Charter, Municipal Code or state or local sunshine laws.
Generally, the rules address issues such as the election, terms and duties of officers; the estab-
lishment of the regular meeting time and place of the commission; the procedure for setting
agendas; the procedure for consent calendars (if any); and procedures relating to the establish-
ment and appointment of committees of the commission. The bylaws of many commissions
provide that Roberts Rules of Order govern the commissions’ operations where the bylaws do

16
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Records containing medical information about an employee pose special privacy concerns.
If your department receives a public records request for such a record, please contact the
Office of the City Attorney for further assistance,

Although the comparison is not exact, often the types of personal informaton about em-
ployees that the City may not disclose will parallel the personal information about officials
and members of the public that likewise the City may not disclose. If your department is in-
clined to disclose information that appears to be private, please contact the Office of the
City Attorney for further assistance.

3. PENDING LITIGATION

A department s not required to disclose records relating to and developed during pending
litigation to which the City is a party, uatil the pending litigation is finally adjudicated or oth-
erwise settled. Govt. Code § 6254(b). But the City must disclose claims filed against the
City. Similarly, the Sunshine Ordinance prohibits the City from entering into confidential
settlements. Admin Code § 67.12(b)(3). If you receive a request to inspect recotds relating
to pending lifigation, please immediately contact the Deputy City Attorney handling the liti-
gation.

4. ATTORNEY-CLIENT COMMUNICATION

A department may decline to disclose any attorney-client privileged communication between
the department and its attorneys. State law makes communications between the City Attor-
ney and those officials and employees privileged and confidential. Evidence Code § 950 ez

seq.

The Sunshine Otrdinance requires disclosure of advice memoranda regarding the California
Public Records Act, the Brown Act, the Political Reformn Act, any “San Francisco govern-
mental ethics code,” or the Sunshine Ordinance. Admin. Code § 67.24(b)(1)(ii). At the
same time the Charter and State law create attorney-client relationships between the City At-
torney and City officials. Charter § 6.102. There may be instances where public disclosure
of an attorney-client communication may conflict with the Charter and State law. Depart-
ments should refer requests for attorney-client communications to the City Attorney’s Of-
fice.

The attorney-client privilege belongs to the client, not the attorney. Thus, records covered
by the privilege that the City Attorney possesses must remain confidential unless the client —
the City — consents to their disclosure. Bus. & Prof. Code § 6068(e).

5. ATTORNEY WORK PRODUCT

A department is not required to disclose records that contain the legal wotk of an attorney
representing the City if the work is protected under the attorney wotk product doctrine.
Govt. Code §6254(k); Code Civ. Proc. §2018.030. The attorney work product doctrine pro-
tects “[a] writing that reflects an attorney’s impressions, conclusions, opinions, or legal re-
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search or theories.” Code Civ. Proc.§ 2018.030(2). The work product doctdne may also ex-
tend to other records relating to the legal work of aitorneys representing the City, including
documents prepared at the request of attorneys, such as reports by investigators, consultants
and other experts. The work product privilege is separate from, and can cover recotds not
protected by, the attorney-client prvilege. If your deparirnent receives a public records re-
quest for such a record, please contact the Office of the City Attorney for further assistance.

6. INFORMANTS, COMPLAINANTS, AND WHISTLEBLOWERS

In some circumstances, the identity of persons complaining to the City about illegal acts may
be shielded from public disclosure. Evidence Code § 1041. In addidon, the identity of whis-
teblowers complaining about wasteful, inefficient, or improper activities ot misuse of City
funds by City officers and employees may be protected from disclosure. Charter §§ C3.699-
13 and F1.107; C&GC Code § 4.120. Finally, the constitutional right to petition the gov-
ernment for a redress of gtievances, or to engage in anonymous protest speech, may in some
circumstances protect the identity of persons complaining to City officials.

7. TRADE SECRETS

Under certain circumstances, the law protects trade secrets from disclosure. Civil Code
§§ 3426, 3426.7(c); Evidence Code § 1060. Different types of information, including pro-
prietaty financial data, may constitute a trade secret.

8. INVESTIGATIVE AND SECURITY RECORDS

The Public Records Act exempts from disclosure records of complaints to, investigations
conducted by, mntelligence information, or security procedutes of, and investigatory or secu-
rity files compiled by, local police agencies. The Act also exempts from disclosure any inves-
tigatory or security files compiled by any other local agency for cotrectional, law enforce-
ment, or licensing purposes. The Act specifies certain information in files covered by this
exemption that must be disclosed. Govt. Code § 6254(f). 1n certain respects, the Sunshine
Ordinance limits the scope of this exemption. Admin. Code § 67.24(d).

For more information on security matters generally, see the memorandum entitled, “Guide-
lines for Redacting Information from Plans Created by the City to Anticipate and Respond

to Emergencies Created by Terrorist or Other Ctiminal Activiey” (September 15, 2006) on

the City Attorney’s Web site.

' D.DOCUMENTS CONTAINING EXEMPT AND NON-EXEMPT
INFORMATION

Some records contain both exempt and non-exempt information. Under the Sunshine Ordi-
nance, a department may not withhold an entire document uniess all the information in it is ex-
empt. The department must redact the exempted material and annotate the redacted text by re-
ferring to the specific provision of the Public Records Act, Sunshine Ordinance, or other law au-
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e. MISCELLANEOUS EXCEPTIONS

Policy bodies may also meet in closed session in other limited circumstances: (1) to ad-
dress national security and public building security measures (Govt. Code § 54957 (a)); (2)
to consider license applications by persons with ctiminal records (Govt. Code § 54956.7);
and (3) for other special, limited circumstances, such as when 2 commission must con-
sider a matter that is confidential under state or federal law. If 2 policy body has ques-
tions about whether one of these other exceptions might apply in a particular situation,
they should contact the City Attorney’s Office.

G. RIGHTS OF MEMBERS OF THE PUBLIC AT PUBLIC MEETINGS

1. ATTENDANCE

Members of the public have a right to attend any mecting of a policy body. Govt. Code
§ 54953(a); Admin. Code § 67.5. No member of the public may be required, as a condition
of attending 2 meeting, to register the person’s name, provide other information, complete a
questionnaire, or fulfill any other precondition. Govt. Code § 54953.3. If an attendance list,
register, questionnaire, or similar document is posted at or near the entrance to the meeting
room ot circulated to those attending the meeting, it must clearly state that signing or com-
pleting the document is voluntary and that any person may attend the meeting without sign-
ing ot completing the document. Govt. Code § 54953.3.

The right to attend meetings does not extend to the closed session portion of a meeting.
But every closed session must be part of a meeting that is open to the public both before
and after the policy body goes into closed session.

Notwithstanding the general right to attend the meetings of a policy body, disruption of the
meeting may warrant the exclusion of some or all members of the public from the meeting,
See “Disruption of Meetings,” below,

2. PusrLic COMMENT

The Brown Act and Sunshine Ordinance give the public the right to speak at all meetings of
policy bodies. Members of the public have the right to speak on each item on the agenda,
whether scheduled for discussion or action. The public must be allowed to speak on an ac-
tion item before the policy body takes action on it. The public must be allowed to speak on
a discussion item before the body considers the item. Thesé requirements ensure meaning-
ful participation in the deliberations of the policy body. Govt. Code § 54954.3(a); Admin.
Code § 67.15(a).

At a regular meeting, the public also has the right to speak on any item within the subject
matter jurisdiction of the policy body, even if the item is not on the agenda. The policy body
may schedule this opportunity for “general public comment” at any point durtng the meet-
ing. A policy body is not required, but may choose, to offer an opportunity for “general
public comment” at a special meeting. Govt. Code § 54954.3.
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The Board of Supervisors alone is not required to provide for public comment on items be-
fore the full Board where those items were previously considered at a committee meetng at
which public comment was allowed, ot that were previously considered at 2 meeting of the
full Board, sitting as a committee of the whole, at which public comment was allowed.
Govt. Code § 54954.3; Admin. Code § 67.15(a).

A member of the public has a right to comment anonymously. The presiding officer may
request that each speaker fill out a speaker card ot state the speaker’s name for the record,
but may not require the speaker to disclose his or her identity. Ses Govt. Code § 54953.3;
Admin. Code § 67.16.

A meeting is a public forum and broad reign must be given to a speaker’s right of self-
expression. A member of the public has the rght to criticize the policy body’s programs,
practices, policies, and services, as well as its members and staff. The presiding officer none-
theless may reasonably confine a spezker’s comments to the agenda item being addressed or,
for general public comment, to the subject matter jurisdiction of the policy body.

In extreme and unusual circumstances, public comment may constitute discriminatory. ot
harassing speech for which the City may be liable under state or federal antidiscrimination
laws. To address this issue, the Mayor’s Office has issued a “Policy on Discriminatory ox
Harassing Remarks Made at Public Meedngs of City Boards and Commissions,” a copy of
which is included in the Supplement to this Guide. '

Members of a policy body may offer public comment at the meeting of another policy body.
Members retain their right to comment publicly on the wisdom or propriety of government
actions, including those of the policy body on which they sit. Admin. Code § 67.17. Special
provisions govern comment by members of the Board of Supetvisors at the meeting of an-
other policy body. Charter § 2.114.

Further, members of policy bodies who perform quasi-judicial functions, such as granting
or revoking permits, need to be careful about their public comments. Quasi-judicial
boards must afford a fair hearing to the parties before them. Central to a fair heating is a re-
quirement that decision makers come to the hearing with an open mind, prepared to hear
both sides and to decide the case on the merits of the evidence presented. A member of a
policy body who makes public statements or advocates in support of or opposition to a
party who later appears before that body in a quasi-judicial proceeding could be vulnerable
to a charge that the member is biased on the matter. Members of such bodies should confer
in advance with the City Attorney’s Office when these issues arise.

3. TME Livrrs FOrR PuBLIC COMMENT

A policy body has the power to adopt reasonable rules and regulations relating-to public
comment. Govt. Code § 54954.3(b); Admin. Code § 67.15(c). The Sunshine Ordinance re-

quires all policy bodies to allow each member of the public to speak once on each calen-

dared item for up to three minutes. Admin. Code § 67.15(c). The policy body may limit
public comment on an agenda item to less than three minutes per speaker, based on such
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factors as the nature of the agenda item, the number of anticipated speakers for that itern,
and the number and anticipated duration of other agenda items.

The Sunshine Ordinance requires the policy body to apply time limits uniformly to members
of the public wishing to testify. Admin. Code § 67.15(c). An organizational representative
has 2 right to comment on an item for the same amount of time as an individual member of
the public. If 2 member of the public has a disability that impairs theability to speak, the
policy body must extend that person’s time to speak to accommodate the disability. In addi-
tion, the body may grant additional time to accommodate members of the public requiring
use of a translator.

A body may wish to adopt a rule limiting public testimony in sifations where an agenda
itern is heard in one meeting and public testtmony is taken on the item, and it is continued to
the next meeting for deliberation and action. In this situation, the public body may preclude
individuals from testifying at the subsequent meeting on an item where they have already
provided testimony. Individuals attending the second meeting, who did not speak at the first
meeting, should be allowed to testify. In addition, individuals who have points to make re-
garding'issues that were not raised at the first meeting should also be allowed to testify.

If the patent board or commission limits a committee’s authority to hear only those items re-
ferred to it by the parent board or commission, then the comumittee may limit public discus-
sion to the items on its agenda. In other words, such committee is not required to take gen-
eral public comment on items that are not listed on the agenda. Persons desiring to speak
on non-agenda items may address those items at meetings of the parent board or cornmis-
sion, provided that the items are within the jurisdiction of the parent board or commission.
Govt. Code § 54954.3(a).

4. AVAILABILITY OF AGENDAS AND OTHER RECORDS RELATING TOQ
MEETINGS

As a general rule, meeting agendas and other documents distributed to a majority of the
members of a policy body in connection with a matter to be considered at a meeting raust be
made availzble to the public. Govt. Code § 54957.5(a). Moreover, even if a document has
not been distributed to a majority, it must be made available to the public if it is intended to
be distributed to a majority in connection with a matter anticipated for discussion or consid-
eration at a meeting, and is on file with the clerk of the policy body. Admin. Code § 67.9(a).

These general rules are qualified by an exception. If the document is otherwise exempt from
public disclosure, it typically remains exempt. Govt. Code § 54957.5(a); Admin. Code
§ 67.9(a). For example, a privileged attorney-client memorandum distributed by the City At-
torney’s Office to a majority of members of a policy body does not lose its confidential
status by virtue of the distribution. Please consult in advance with the Deputy City Attorney
assigned to your policy body if you aeed advice about who may authorize the disclosure of
privileged documents.
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1 of 3 DOCUMENTS

JAMES CHAFFEE, Plaintiff and Appellant, v. SAN FRANCISCO PUBLIC
LIBRARY COMMISSION et al., Defendants and Respondents.

Al109633

COURT OF APPEAL OF CALIFORNIA, FIRST APPELLATE DISTRICT,
DIVISION FOUR

134 Cal. App. 4th 109; 36 Cal. Rptr. 3d I; 2005 Cal. App. LEXIS 181 0; 2005 Cal, Daily
Op. Service 9872; 2005 Daily Journal DAR 13482

October 26, 2005, Filed

SUBSEQUENT HISTORY: [***I] The Publication
Status of this Document has been Changed by the Court
from Unpublished to Published November 21, 2005,

PRIOR HISTORY: Superior Court of San Francisco
City and County, No. CGC-03-424978, Paul H. Alva-
rado, Judge.

SUMMARY:

CALIFORNIA OFFICIAL REPORTS SUMMARY

Plaintiff brought an action for mjunctive and de-
claratory relief, alleging that defendants, the city library
commission and its members, had violated the Ralph M.
Brown Act (Gov. Code, § 54950 et seq.) and Sant Fran-
cisco's Sunshine Ordinance (S.F. Admin. Code, ch, 67),
by not allowing a public comment period of three min-
utes per speaker for each agenda item at a meeting of the
cominission. At the meeting in question, the commis-
sion's president announced that public comment on each
agenda. item would be limited to two minutes per
speaker, instead of the three minutes normally allotted to
each speaker. The trial court granted summary judgment
to defendants. (Superior Court of the City and County of
San Francisco, No. CGC-03-424978, Paul H. Alvarado,
Judge.) :

The Court of Appeal affirmed. The court held that
defendants did not violate the Brown Act or the Sunshine
Ordinance by limiting public comment on each agenda

iters to two minutes per speaker. The president stated in

his declaration that before the meeting, he anticipated
four agenda items would be lengthy. Based on his judg-
ment of the time required for the commission to consider
those four items and the other items on the agenda, the
president concluded the commission would not be able to

complete its meeting in a reasonable period unless public
comment was somewhat shortened. The minutes indi-
cated that the meeting lasted more than four hours. Plain-
tiff failed to meet his burden to show the existence of a
triable issue of material fact. Plaintiff presented no evi-
dence that the president did not reasonably expect the
four items he enumerated to be lengthy or that the com-
mission did not reasonably apply its bylaws in the cir-
cumstances. (Opinion by Rivera, J., with Reardon, Act-
ing P. J., and Sepulveda, J., concurring.) [*110]

HEADNOTES

CALIFORNIA OFFICIAL REPORTS HEADNOTES
Classified to California Digest of Official Reports

(1) Municipalities § 44--Meetings—-Brown Act--Public
Comment.—Pursuant to Gov. Code, § 54954.3, subd. (a),
part of the Ralph M. Brown Act, local agencies are re-
quired to provide an opportunity for public comment at
meetings.

(2) Statutes § 21--Construction--Legislative Intent—
Extrinsic Aids.--The rules governing statutory construc-
tion are well settled. A court begins with the fundamental
premise that the objective of statutory interpretation is to
ascertain and effectuate legislative intent. To determine
legislative intent, the court turns first to the words of the
statute, giving them their usual and ordinary meaning.
When the langnage of a statute is clear, the court need go
no further. However, when the language is susceptible of
more than one reasonable interpretation, the court looks
to a variety of extrinsic aids, including the ostensible
objects to be achieved, the evils to be remedied, the leg-
islative history, public policy, contemporaneous adminis-
trative construction, and the statutory scheme of which
the statute is a part. Thus, although the court looks first
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to the statutory language, it does not give the words a
literal meaning if to do so would result in an absurd re-
sult that was not intended. The court should avoid an
interpretation which renders a part of the statute or ordi-
nance surplusage, The court must give due consideration
1o the public entity's view of the meaning of its ordi-
nance. However, the court is not bound by the public
entity's views, as interpretation of laws is ultimately a
judicial function. The court uses the same niles to inter-
pret ordinances.

(3) Municipalities § 44--Meetings--Brown Aci--Public
Comment--Time Limits.--Gov. Code, § 54954.3, subd
(b}, part of the Ralph M. Brown Act (Gov. Code, §
54930 et seq.), provides for local agencies to adopt rea-
sonable regulations to ensure opportunity for public
comment, inclading, but not limited to, regulations limit-
ing the total amount of time allocated for public testi-
mony on particular issues and for each individual
speaker. The Ralph M. Brown Act does not specify a
three-minute time period for comments and does not
prohibit public entities from limiting the comment period
in the reasonable exercise of their discretion. [¥111]

{4) Municipalities § 44--Meetings--Brown Act—Public
Commeni~Time Limits--Two Minutes Per Speaker.--
A library commission did not violate the Ralph M.
Brown Act (Gov. Code, § 54950 et seq.) and San Fran-
¢isco's Sunshine Ordinance (S.F. Admin. Code, ch. 67),
by limiting public comment on each agenda item at a
meeting of the commission to two minutes per speaker,
instead of the three minutes normally allotted to each
speaker.

[9 Witkin, Cal. Procedure (4th ed. 1997) Adminis-
trative Proceedings, § 22.]

COUNSEL: James Chaffee, in pro. per., for Plaintiff
and Appellant.

Dennis J. Herrera, City Attorney, Wayne Snodgrass and-- -

Rafal Ofierski, Deputy City Attorneys, for Defendants
and Respondents.

JUDGES: Rivera, J., with Reardoen, Acting P. I, and
Sepulveda, J., concurring.

OPINION BY: Rivera

OPINION

[*#2] RIVERA, J.--Plaintiff James Chaffee
brought an action for injunctive and declaratory relief,
alleging defendants had violated the Ralph M. Brown
Act (Gov. Code, § 54950 et seq.) * (the Brown Act) and
the San Francisco Sunshine Ordinance of 1999 (S.F.

Admin. Code, ch. 67) (the Sunshine Ordinance) by not .

allowlng a public comment period of three minutes per
speaker for each agenda itemn at a meeting of the San
Francisco Public Library Commission (the Commission).
* The trial court granted summary judgment to defen-
dants, We affirm.

1 All undesignated statutory references are to
the Government Code.

2 The named defendants were the Commission,
Commission President Charles Higueras, and
Commissioners Carol Steiman, Lonnie Chin,
Helen Bautista, Steven Coulter, and Deborah
Strobin.

[***2] I. BACKGROUND

The Commission held a2 meeting on September 4,
2003. There were 12 items on the agenda. Higueras an-
nounced at the beginning of the meeting that public
comment on each agenda item would be limited to two
minutes per speaker, instead of the three minutes nor-
mally allotted to each speaker. * [*112] According to a
declaration prepared by Higueras in support of defen-
dants' motion for summary judgment, the Commission
occasionally limits public comment to two minutes per
speaker when necessary to allow the Commission to
complete its agenda within a reasonable period of time,
or before an anticipated loss of quorum. Before the Sep-
tember 4, 2003, meeting, Higueras anticipated that four
of the items on the agenda would be lengthy, and the
Commission would not be able to complete the meeting
in a reasonable period unless public comments were
shortened.

3 It appears that Chaffee spoke on seven agenda
items at the meeting.

II. DISCUSSION

Chaffee contends state and local law required the
Commission [¥##3] to provide each speaker thrée min-
utes to make comments, and that the trial court erred in
granting summary judgment to defendants. '

As discussed in a decision announced by Division
Two of the First Appellate District, involving the same
plaintiff [**3] and many of the same defendants: "On
appeal from a grant of summary judgment, we exercise
our independent judgment in determining whether there
are riable issnes of material fact and whether the moving
party is entitled to judgment as a matter of law. (Guz v.
Bechtel National, Inc. (2000} 24 Cal 4th 317, 334-335
[100 Cal. Rptr. 24 352, 8 P.3d 1089].) Summary judg-
ment is properly granted if there is no question of fact
and the issues raised by the pleadings must be decided as
a matter of law. (Code Civ. Proc., § 437¢, subd (c);
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Aguilar v. Atlantic Richfield Co. (2001} 25 Cal 4th 826,
843 [107 Cal Rptr. 2d 841, 24 P.3d 493] (Aguilar).) In
moving for summary judgment, a defendant may show
that one or more elements of the cause of action cannot
be established by the plaintiff or that there is a complete
defense to the cause of action. (Code Civ. Proc., § 437¢,
subd. (0)(2); Aguilar, supra, 25 Cal4th at p. 849.)
[***4] Once the defendant has met that burden, the bur-
den shifts to the plaintiff to show that a triable issue of
one or more material facts exists as to that cause of ac-
tion or a defense thereto, (25 Cal4th at p. 849.) The
plaintiff may not rely upon the mere allegations or deni-
als of his pleadings to show that a triabie issue of mate-
rial fact exists but instead, must set forth the specific
facts showing that a triable issue of material fact exists as
to that cause of action or a defense thereto. (fhid) [Y]
The moving party must support the motion with evidence
including affidavits, declarations, admissions, answers to
interrogatories, depositions, and matters of which judi-
cial notice must or may be taken. (Code Civ. Proc., §
437¢, subd. (b); Aguilar, supra, 25 Cal 4th at p. 843.)
Similarly, any adverse party may oppose the motion and '
"where appropriate," * may present evidence including
affidavits, declarations, admissions to interrogatories,
depositions, and matters of which judicial notice must
[*113] or may be taken. (25 Cal 4th at p. 843.) In ruling
on the motion, the court must consider all of the evidence
[*#*5] and all of the inferences reasonably drawn there-
from (Code Ctv. Proc., § 437¢, subd. (c); Aguilar, supra,
25 Cal 4th at p. 843), and view such evidence and infer-
ences in the light most favorable to the opposing party.
(Aguilar, supra, at p. 843" (Chaffee v. San Francisco
Library Commission (2004) 113 Cal App.4th 461, 466 [9
Cal Rptr. 3d 336].)

(1) Three enactmenis bear upon this dispute. The
Brown Act requires local agencies to provide an oppor-
tunity for public comment at meetings. (§ 54954.3, subd
(a).} In particular, as pertinent here: "The legislative
body of a local agency may adopt reasonable regulations
to ensure that the intent of subdivision (a) is carried out,
including, but not limited to, regulations limiting the
total amount of time allocated for public testimony on
particular issues and for each individual speaker." (§
54954.3, subd. (b)) :

The Sunshine Ordinance likewise regulates public
comment at meetings. Section 67.15, subdivision (¢) of
the San Francisco Administrative Code provides: "A
policy body may adopt reasonable regulations to ensure
that the intent of subdivisions (a) and (b) [providing
[***6] that members of the public have an opportunity
to address public meetings] are carried out, including,
but not fimited to, regulations limiting the total amount
of time allocated for public testimony on particular is-
sues and for each individual speaker. Each policy body

shall adopt a rule providing that each person wishing to
speak on an item before the body at a regular or special
meeting shall be permitted to be heard once for up to
[**4] three minutes. Time limits shall be applied uni-
formly to members of the public wishing to testify."

The Commission’s bylaws provide in article VII,
section 2, as pertinent here: "The Commission shall hold
meetings open to the public and encourage the participa-
tion of interested persons. Each person wishing to speak
on an item before the Commission shall be permitted to
be heard once for up to three mimutes.”

Chaffee's position is straightforward: He contends
the phrase "up to three minutes” in the Sunshine Ordi-
nance and the Commission's bylaws gives the speaker--

-not the Commission--the right and the power to deter-

mine how long his or her remarks will be, up to three
minutes. * Defendants contend the provision that mem-
bers of the public be permitted [***7] to be heard "for
up to three [*114] minutes," although ambiguous,
should be interpreted to mean that members of the public
may be granted less than three minutes when required by
the circumnstances of a particular meeting. This interpre-
tation, according to defendants, is consistent with the
legislative history and the purpose of the Sunshine Ordi-
nance.

4 Chaffee concedes that the three-minute period
might be reduced if the total time allowed for tes-
timony had been reached. The Commission's by-
laws do not limit the total time of public com-
ment testimony, and defendants make no conten-
tion that such a Himit had been exceeded here.

{2) "The rules governing statutory construction are
well settled. We begin with the fundamental premise that
the objective of statutory interpretation is to ascertain
and effectuate legislative intent. [Citations.] To deter-
mine legislative intent, we turn first, to the words of the
statute, giving them their usual and ordinary meaning,
[Citations.} When the language of a statute is clear, we
[**#8] need go no further. However, when the language
is susceptible of more than one reasonable interpretation,
we look to a variety of extrinsic aids, including the os-
tensible objects to be achieved, the evils to be remedied,
the legislative history, public policy, contemporaneous
administrative construction, and the statutory scheme of
which the statute is a part. [Citations.]" (People v. Flores
{2003) 30 Cal.4th 1059, 1063 [135 Cal Rpwr. 2d 63, 69
P.3d 979].) Thus, although we look first to the statutory
language, we do not give the words a literal meaning if
to do so would result in an absurd result that was not
intended. (People v. Pieters (1991) 52 Cal 3d 894, 898
[276 Cal. Rpwr. 918, 802 P.2d 420].) We should avoid an
interpretation " 'which renders a part of the statute or
ordinance "surplusage.” ' " (Baldwin v. City of Los Ange-
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les (1999) 70 Cal.App.4th 819, 838 [83 Cal. Rptr. 2d
178]) We must give due consideration to the public en-
tity's view of the meaning of its ordinance. (City of Wal-
nut Creek v. County of Contra Costa (1980) 101 Cal
App. 3d 1012, 1021 {162 Cal. Rptr. 224].) However, we
are not bound by the public entity's views, as interpreta-
tion of laws is ultimately a judicial [***9] function.
(City of Long Beach v. Department of Industrial Rela-
tions (2004) 34 Cal 4th 942, 951 [22 Cal Rptr. 3d 518,
102 P.3d 904]; Crumpler v. Board of Administration
(1973) 32 Cal. App. 3d 567, 578 {108 Cal. Rptr. 293].)
We use the same rules to interpret ordinances. (Carson
Harbor Village, Ltd. v. City of Carson Mobilehome Park
Reéntal Review Bd. (1999) 70 Cal. App.dth 281, 290 [82
Cal. Rptr. 2d4 569].)

Arguably, the language of the Sunshine Ordinance
and the Commission bylaws is susceptible to more than
one reasonable interpretation. Accordingly, we will look
to appropriate extrinsic aids to ascertain its meaning.

[**5] Defendants argue the legislative history sug-
gests the "up to three minutes" language in the Sunshine
Ordinance was intended to give agencies flexibility in
determining the length of public comments. The prede-
cessor to the [*¥115] Sunshine Ordinance required each
board or commission to adopt rules providing that each
person who wished to speak on an item at a meeting be
heard "for not less than three minutes." (S.F. Admin.
Code, former § 16.5-1.) Although at least one draft of the
proposed Sunshine Ordinance contained a similar provi-
sion with the "not less than three minutes” language,
[***10] the city ultimately adopted, in 1993, a version
requiring policy bodies to adopt rules allowing speakers
to be heard for "up to three minutes.” (8.F. Admin. Code,
§ 67.15, subd. (c).) We agree with defendants that the

janguage adopted provides for more flexibility than the

language contained in the predecessor ordinance or in the
carlier draft of the Sunshine Ordinance. Additionally, in
a 1993 memorandum intended to familiarize boards,

commissions, and department heads with the require-

ments of the recently enacted Sunshine Ordinance, the
city attorney interpreted the ordinance to allow some
discretion in the amount of time allowed for each
speaker. The memorandum stated: "The San Francisco
Administrative Code requires all boards, commissions
and commiittees to allow each member of the public to
speak once at the meetings with regard to each calen-
dared item for up to three minutes; bodies may impose
shorter, reasonable time limits in their discretion.” Thus,
the legislative history and the city's contemporaneous
interpretation of its ordinance manifest an intention by
 the city to allow policy bodies discretion to set a time
Hmit of less than three minutes for public comments.
Moreover, [***11] as defendants point out, Chaffee's
reading of the Sunshine Ordinance and the Commission

bylaws would lead to the result that public entities would
lack discretion to increase the time available for public
comments in appropriate circumstances--a result surely
not intended by the Brown Act or the Sunshine Ordi-
narnce.

We do not mean to imply that restrictions on public
comment time may be applied unreasonably or arbitrar-
ily. * However, there is no difficulty in imagining situa-
tions in which such limits would be appropriate. Far in-
stance, setting siricter time limits might be necessary in
order to allow every member of the public who wished to
speak to do so within the total time allotted for public
comment, or in order to complete a meeting with a
lengthy agenda within a reasonable period of time. This
interpretation does not, as Chaffee argues, render the
words "up to three minutes” surptusage. Rather, it allows
public entities to exercise their reasonable discretion in
departing from the normal time limits.

5  For instance, Chaffee suggests that defen-
dants' interpretation would mean that comment
time could be limited if the news media were pre-
sent, if the cameras were on, if thers were sensi-
tive issues, or if the Commission president did
not like the comments being made. He also
speculates that if defendants prevail here, they
will restrict public comment time to five seconds
in the future. None of those concerms are present
here, and we do not address them.

[¥**12] [*116] (3) This interpretation of the Sun-
shine Ordinance is consistent with the Brown Act. As
noted earlier, the relevant portion of the Brown Act pro-
vides for local agencies to adopt "reasonable regulations
to ensure [opporfunity for public comment], including,
but not limited to, regulations limiting the total amount
of time allocated for public testimony on particular is-
sues and for each individual speaker.” [**6] (§ 54954.3,
subd. (b)) The Brown Act does not specify a three-
minute time period for comments, and does not prohibit

“public’ entities from limiting the comment period in the

reasonable exercise of their discretion.

{4} In light of the foregoing, we agree with the trial
court that the undisputed evidence shows defendants did
nat violate the Sunshine Ordinance or the Brown Act in
the September 4, 2003, meeting at issue here. Higueras

-stated in his declaration that before the meeting, he an-

ticipated four items would be lengthy. Those items were
the presentation of a report by two members of the li-
brary staff concerning the library's "affinity centers”; the
presentation, discussion, and potential commission action
on the 2003-2006 Strategic Plan for the library; the pres-
entation by the city [¥**13] librarian on a proposed gift
recognition policy; and a closed session with deputy city
attorneys concerning pending litigation. Based on his
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Judgment of the time required for the Commission fo
consider those four items and the other items on the
agenda, Higueras concluded the Commission would not
be able to complete its meeting in a reasonable period
unless public comment was somewhat shortened. Ac-
cording to Higueras, meetings generaily last between two
and a half and three hours. When Higueras left the meet-
ing after three hours, it was still in progress, and the
meeting minutes indicate it lasted more than four hours.
This showing was sufficient to meet defendants’ initial
burden on summary judgment to show that one or more
elements of the action could not be established or there
was a complete defense to the cause of action, and the
burden accordingly shifted to plaintiff to show the exis-
tence of a triable issue of material fact. (Code Civ. Proc.,
§ 437c, subd. (o}, Aguilar, supra, 25 Cal 4th at p. 849.)

in our view, plaintiff failed to meet his burden. He
stated in a declaration that it was not unusual for the
Commission meetings to [***14] have 12 or 13 items,
and the 12-item agenda at the September 4, 2003; meet-
ing was not unusually long. Whatever the number of
agenda itemns that are usual at the Commission meetings,
plaintiff presented no evidence that Higueras did not
reasonably expect the four items he enumerated to be
tengthy, or that the Commission did not reasonably apply
its bylaws in the circumstances.

[¥117] IIL. DISPOSITION
The judgment is affirmed.

Reardon, Acting P. J., and Sepulveda, J., concurred.
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Febraary 26, 2007

Honorable Members

Stmshine Ordinance Task Force
oo Frank Darby, Jr., Administrator
Room 244, City Hall

i Dr. Carlton B. Goodlett Place
San Francisco, CA 24102

Re  Complaint No. 07006 (Kimo Crossman v. Administrator, SOTF)

Disar Honorable Task Force Members:

This letter responds to a letter dated February 12, 2007 from Allen Grossman to the Task Foree
pertaining to the subject complaint. Mr. Grossman appears to assert that Section 67211y of the
Sunshine Ordinance precludes the City Attorney's-Office from providing legal assistance to City
departments with respect to public records matters, if such assistance supports or facilitates denial or
redaction of a public record to a member of the public. Section 67.21{1) states in relevant part: "The
San Francisco City Attorney's Office shall act to protect and secure the rights of the people of San
Francisco 1o access public information and public meetings and shall not act as legal counsel for ay
City exployee or any person having custody of any City record for purposes of denying access to the
public." {S.F. Admin. Code, §67.21(1).) On the basis of this provision, Mr. Grossman asserts that it is
improper for the City Attorney’s Office to draft a letier to the Task Force on behalf of a City
department in support of a denial or redaction of a public recnrd, and asks the Task Force 1o disregard
a letter submitted by Mr. Darby as Task Force Administrator in response to the subject conplamt.

Mr. Grossman's legal assertions are in error. The Task Force should reject his assertions and
deny his request,’

The City Charter — the City's supreme law, equivalent to a municipal constitution - provides
that the City Attorney acts as legal counsel to all departments. {8.F. Charter, §6.1 02.) In furtherance
of this Charter-mandated role, this Office regularly provides a myriad of legal services {o departments,
ranging from the drafling of documents to the provision of formal and informal fegal advice, on all
subjects. The Charter does not suggest, much less mandate, a different or lesser role for the City
Attorney in the area of public records law. And since the client of the City Attorney is the City, the
City Attorney’s duty is to ensure that his advice to all City departments Is consistent with City law
mncluding the Sunshitie Ordinance. If Section 67.21(3) were interpreted to prohibit or limit the City
Attorney's Office in providing legal assistance to departments pertaining to public records law, there
would be a conflict between the Charter and the Sunshine Ordinance — which, like any ordinance, is
subordinate to the Charter. (Currieri v. City of Roseville (1970) 4 Cal.App.3d 997, 1001.) In that
event, Section 67.21(1) would be fnvalid. But this Office, like a court, must strive to interpret Section

" Grossman appears to have written his letter in his capacity‘as an interested member of the public,
rather than as counsel to the complainant, We are not familiar with the Task Force's procedures for
handling a request from a member of the public that pertains to the process for hearing a specific
complaint. We have chosen to respond to Mr. Grossman's letter in the event the Task Force gives
consideration to his letter,

Ciry Haw, RoOM 234 + 1 DR, CARLION B, GOOBLEN PLAGE - SANFRANCEED, TALFORMA D4102-4682
' Recernos: [418) S54-4700 - Facsiane: [415) 554-4747
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67.21(i) in a manner that is consistent with the Charter, to avoid a conflict and thereby affinm the
validity of Section 67.21{(1). (Cf Kash Enierprises, Inc. v. City of Los Angeles (19773 19 Cal.3d 294,
303 [principle that ordinance shonld be construed if possible o preserve its constitutionality].)

Further, both federal and state law prohibit departments from disclosing certain types of
records and information to the public. Other provisions of law permit a departiment to withhold
records and information from the public. The prohibitions on disclosure and the provisions permitting
nondisclosure are often technieal, unclear, or complex and typically require legal interpretation when
applied in particular circumstances. It is evident that departments often need legal counsel in making

hese determinations and in drafting letters reflecting these determinations. Interpreting the Sunshine
Ordinance to preclude the City Attorney’s Office from providing legal assistance on public records
matters simply because in some cases that assistance would provide legal support for or facilitate a
department’s withholding or redacting a record would make no sense. This Office, like 2 court, must
mterpret Section 67.21(1) to avoid this absurd vesult. (OHanesian v, State Farm Mut. Auto Ins, Co.
(2006) 145 Cal. App 4™ 1303, 1313.)

In fight of the City Attorney's role under e Charter as legal counse! to the City — which
necessarily includes all City departments - and the provisions of federal and state law that mandate or
pertnit nondisclosure of public records, Section 67,21(i) must not be interpreted to impose rigid
constraints on the City Attomey’s Office. Rather, Section 67.21(i) merely reinforces the Charter-
mandated obligation of the City Attorey to the Clty and the public. It reflects the voters® intent to
remind the City Attorney of his Charter obligation to properly advise all officials with regard to all of
their legal duties, including those that arise from the Sunshine Ordinance and the Public Records Act
Therefore, where the Sunshine Ordinance, Public Records Act, or any other law forbids disclosure of »
record or authorizes redaction or nondisclosure, the Sunshine Ordinance does not prevent the City
Attorpey from advising departments of their duties and privileges under the law, or drafling a letter in
support of a department’s lawful decision to withhold or redact a record. On the other hand, this
Otfice should not facilitate, support. or advocate for a department’s denial of access to a record
without regard to the requirements of the law. That is what Section 67.21() means.

While the City Attorney's Office provides a range of legal services to departments, including
_drafiing correspondence pertaining to legal matters, the City Attorney is not an advocate for individual
departments. The client 1s the City as a whole. The City Attorney seeks to provide consistent, legally
correct advice to all City agencies including the Sunshine Ordinance Task Force that guides all
ageneies in their comphance with all applicable laws, including the Sunshine Ordinance and Public
Records Act. The City Attorney recognizes the importance of enforcing these and other open
government laws and providing the public with access to-public records In accordance with the law,
This Office’s past practice with regard to matters pending before the Task Force, including the
drafung of letters to be submitted to the Task Force, is consistent with this interpretation. The Cit
Attorney does not represent departments as such before the Task Force. Rather, in providing ie@%
assistance to a department in connection with a matter before the Task Force, this Office ultimately
serves not only the department but the Task Force as well. Section 67.21{i) does not prevent the City
Attomey from performing this important legal function, .
Very truly yours,

DENNIS J. HERRERA
City Attorney

v

PAUL ZAREFSKY
Deputy City Attorney
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