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April 20, 2011: 

PATRICK MONETTE-SHAW VS. ETHICS COMMISSION (110014)
1
 

COMPLAINT  

THE COMPLAINANT ALLEGES THE FOLLOWING:  

Complainant Patrick Monette-Shaw alleges that the San Francisco Ethics Commission 

("Ethics") violated the Ordinance by failing to provide records in response to his February 6, 

2011 Immediate Disclosure Request ("IDR") for the following records: 

2. The Ethics Commission investigative files(s) regarding the patient gift 
fund complaint. 

3. Any closing memo(s) authored b y Ethics Commission staff regarding this 
LHH patient gift fund complaint.    

COMPLAINANT FILES COMPLAINT: 

 On March 6, 2011, Complainant filed a complaint with the Task Force alleging a 

violation of Sections 67.24, 67.26, and 67.34 of the Ordinance. 

JURISDICTION 

Ethics is a charter department under the Ordinance. The Task Force therefore generally 

has jurisdiction to hear a complaint against Ethics. Although Ethics responded to the Complaint 

in a letter dated March 23, 2001, it did not contest jurisdiction of the Task Force in that response. 

 

APPLICABLE STATUTORY SECTION(S): 

 S.F. Administrative Code Sections 67.24, 67.26, and 67.27. 

 SF Charter Appendix C3.699-13(a) 

 Cal. Gov't Code Sections 6254(c), (k) 

 Evidence Code Section 1040 

 

APPLICABLE CASE LAW: 

 See case law cited in analysis, below. 

 

 

                                                 
1
 Mr. Monette-Shaw has separate but related complaints about the Controller's Office and the 

Ethics Commission concerning correspondence files related to this same whistleblower 

complaint, which are addressed in separate memoranda.  
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ISSUES TO BE DETERMINED 

 Uncontested/Contested Facts: 

Complainants' Allegations 

On January 1, 2011, Mr. Monette-Shaw made an IDR to Ethics through an email to John 

St. Croix, Garret Chatsfield, and Richard Mo for the following records: 

2. The Ethics Commission investigative files(s) regarding the patient 
gift fund complaint. 

3. Any closing memo(s) authored b y Ethics Commission staff 
regarding this LHH patient gift fund complaint. 

 Mr. Monette-Shaw further alleges that on February 8, 2011, Steven Massey of Ethics 

sent him an email to respond to his IDR that included the following statement: "Under San 

Francisco Charter, Appendix C3.699-13(a), all Ethics Commission investigations 'shall be 

conducted in a confidential manner. Records of any investigation shall be considered 

confidential information to the extent permitted by state law.'" The email therefore declined to 

produce the requested records. 

Ethic's Response 

In a letter dated March 23, 2011, by Richard Mo, Ethics responds to this complaint. Mr. 

Mo does not disclose whether the requested records exist, but does argue that Ethics is not 

required to disclose the requested records. In that letter, Ethics repeats the earlier assertion by 

Mr. Massey that disclosure of information about an investigation is forbidden by Charter 

Appendix C3.699-13(a). Ethics states that this provision also makes the unauthorized release of 

such confidential information "sufficient grounds for the termination of the employee of the 

removal of the commissioner responsible for such release." Finally, Ethics' letter states that it's 

regulations enacting these charter sections provide that, prior to a probable cause determination 

by the Commission on a complaint, "no complaint . . . investigative file or information . . . or 

Commissioner and staff deliberations about complaints shall be disclosed except as necessary to 

the conduct of an investigation." 

LEGAL ISSUES/LEGAL DETERMINATIONS: 

 Does Appendix C3.699-13(a) of the Charter exempt from disclosure under the Sunshine 

Ordinance investigative files and staff memos related to an investigation by Ethics of a 

whistleblower complaint? 

 Are the documents requested from Ethics required to be provided under the Public Records 

Act? 

 Are documents which constitute "official information" under Evidence Code Section 1040 

exempted from disclosure by Gov't Code Sections 6254(k), 6276, and 6276.32? 

 If so, does that exemption exist only while an investigation by Ethics remains open? 
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 Does Gov't Code Section 6254(c) allow the withholding by Ethics of information regarding 

persons accused of wrongdoing by a whistleblower complaint? 

 If so, does that exemption end upon a finding that a complaint of a substantial nature was 

well-founded? 

 

SUGGESTED ANALYSIS 

San Francisco Charter 

Appendix C3.699-13(a) of the Charter provides in relevant part: "If the commission . . . 

determines that there is sufficient cause to conduct an investigation, it shall investigate alleged 

violations of this charter or City ordinances relating to . . .  conflicts of interest and governmental 

ethics.  [  ] The investigation shall be conducted in a confidential manner. Records of any 

investigation shall be considered confidential information to the extent permitted by state law. 
Any member or employee of the commission or other person who, prior to a determination 

concerning probable cause, discloses information about any preliminary investigation, except as 

necessary to conduct the investigation, shall be deemed guilty of official misconduct. The 

unauthorized release of confidential information shall be sufficient grounds for the termination of 

the employee or removal of the commissioner responsible for such release."  

As a Charter provision, Appendix C3.699-13(a) overrides the Sunshine Ordinance to the 

extent the two are in conflict.  However, Section 67.27 of the Sunshine Ordinance allows for 

"withholding under a specific permissive exemption in the California Public Records Act, or 

elsewhere, which permissive exemption is not forbidden to be asserted by this ordinance, [or for] 

withholding on the basis that disclosure is prohibited by law,  . . . [citing] the specific statutory 

authority."   Assuming the documents sought here fall within the category specifically protected 

by Charter Appendix C3.699-13(a), i.e., "[r]ecords of any investigation" related to "alleged 

violations of this charter or City ordinances relating to . . .  conflicts of interest and governmental 

ethics",
2
 the question arises whether the City could by Charter make them confidential and 

therefore exempt from disclosure under state law. 

                                                 
2
 Mr. Monette-Shaw suggests in his Sunshine complaint that the "whistleblower complaint" 

about which he seeks records does not allege "violations of [the] charter and City ordinances 

relating to [ ] conflicts of interest and governmental ethics." This argument lacks merit.  

Whistleblower complaints by definition allege violations "relating to [ ] conflicts of interest and 

governmental ethics."  Charter Appendix C3.699-13(a).  In a lawsuit filed against the City, this 

particular whistleblower complaint is described by Dr. Kerr himself as "alleging [ ] financial 

conflicts of interest and improper compensation of Department of Public Health officers and 

employees directed at certain individuals who were providing services for the City and at City 

expense." [emphasis added]  See Complaint for Damages, p. 2, ¶ 9; Kerr v. CCSF, et al., S.F. 

Sup. Ct. No. CGC-10-505443.  The whistleblower complaint alleges conflicts of interest, which 
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Public Records Acts Exemptions 

The Public Records Act (PRA) is a state statute.  It thus generally preempts local law,
3
 

including charter provisions, to the extent there is a conflict between the two.  SF Charter 

Appendix C3.699-13(a) effectively recognizes this, making records relating to investigations 

confidential only "to the extent permitted by state law."  There is thus no conflict between the 

Charter and the PRA, and whether an investigatory record is confidential under the Charter 

depends on whether it is exempt from disclosure under the PRA. 

The documents in question would appear to be "public records" as that term is defined by 

the PRA.  Under the PRA, a public record must be disclosed on request unless it falls within an 

exemption from disclosure.  If the investigatory records of Ethics fall within an exemption to the 

PRA, Ethics may -- and indeed must -- withhold such information. If no PRA exemption applies, 

the record is not subject to the confidentiality imposed by the Charter and must be disclosed.. 

Sections  6276 and 6276.32 of the PRA specifically provide that documents that 

constitute "official information" are exempt from disclosure as public records. Section 6276.32 

in turn refers to Evidence Code Section 1040, which defines "official information" to mean 

information "acquired in confidence by a public employee in the course of his or her duty and 

not open, or officially disclosed, to the public prior to the time the claim of privilege is made." 

Unless disclosure of a record is prohibited by federal or state law, Section 1040 (b) provides a 

conditional privilege that may be asserted only when disclosure of the information is against the 

public interest because there is a necessity for preserving the confidentiality of the information 

that outweighs the necessity for disclosure in the interest of justice; [ ]." The agency applies a 

balancing test that weighs the necessity for disclosure "in the interests of justice" against the 

"necessity for preserving the confidentiality of the information."  The voters apparently engaged 

in that balancing when they enacted the Charter provision.  One can infer that they decided 

confidentiality of Ethics investigations was important to encourage whistleblowers and other 

witnesses to come forward and provide information about possible violations, to encourage 

candor by employees and officials accused of misconduct, and to protect accused employees and 

officials from the injury that might result from premature publication of unexamined and 

                                                                                                                                                             

are expressly covered by Charter Appendix C3.699-13.  Charter Appendix C3.699-13 also 

covers any investigation of alleged violations of local laws related to "governmental ethics," a 

broad phrase that would appear to cover any allegation that decisions by government employees 

were made under the sway of improper influences, rather than with the public good in mind.  The 

whistleblower complaint at issue here concerns complaints of conduct claimed to be unethical, 

bringing the investigation within Charter Appendix C3.699-13. 
3
 If the confidentiality of records about a local investigation into violations of local laws were 

held to be a municipal affair and not a matter of statewide concern, there would be no 

preemption.  It is not necessary to address this exception to preemption here because the matter 

can be resolved without doing so. 
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possibly unwarranted complaints. In these ways, confidentiality facilitates the fact finding 

process that enables Ethics to evaluate fully and fairly whether there has been a violation of the 

laws governing campaign finance and ethical conduct and ultimately to prosecute and redress 

such violations when appropriate.   

In addition, Gov't Code Section 6254(c) exempts records of whistleblower investigations 

where they would reveal the identity of the accused subjects of a whistleblower complaint. See 

American Federation of State etc. Employees v. Regents of University of California (1978) 80 

Cal.App.3d 913. Under case law, a government agency may, under Gov't Code § 6494(c), 

withhold records related to complaints of wrongdoing against government employees unless the 

allegations are of a "substantial nature" and there is "reasonable cause to believe the complaint is 

well-founded." Id., 80 Cal.App.3d at 919. As that case reveals, a decision on whether the agency 

was justified in withholding such records may depend on an in camera review of the records, a 

procedure available through a court action brought under the Public Records Act.   

Sunshine Ordinance Provisions 

There is some question whether Sunshine Ordinance sections 67.24(g) and (i) would 

prohibit invocation of the exemptions set forth in section 6254 of the Public Records Act 

discussed above in circumstances where there was no Charter section.  However, the Charter 

section preempts the Sunshine Ordinance and under the Charter section the inquiry is simply 

whether state law allows withholding.  Only if it does not is the document outside the 

confidentiality mandated by Charter Appendix C3.699-13(a).   Insofar as the Sunshine Ordinance 

would require disclosure regardless of state law, it is preempted by the Charter. 

Put simply, if Ethics were prohibited by the Sunshine Ordinance from withholding 

documents related to its investigation of such complaints, this would have the effect of 

eviscerating the confidentiality provisions of the Charter sections with respect to investigations. 

Where an ordinance and the Charter are in conflict, the Charter must prevail. City and County of 

San Francisco v. Patterson (1988) 202 Cal.App.3d 95, 102-103.  Ethics therefore cannot be 

prohibited by the Sunshine Ordinance from asserting confidentiality, if it is otherwise allowable 

under state law exemptions.
4
 

 

                                                 
4
 In connection with a similar, earlier complaint against the Controller, the question was raised as 

to whether the City's Charter could preempt the Sunshine Ordinance, since section 67.36 of the 

Ordinance states that it "supersedes other local law." First, as explained above, the charter always 

take precedence over conflicting ordinances, even those that were passed by initiative. (The 

Charter also was passed by a vote of the electorate.) Moreover, even though the Public Records 

Act allows localities to adopt more stringent requirements than those included in the state law, 

this does not mean a local public records law that is enacted as an ordinance takes precedence 

over the local charter.  
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Summary 

 In conclusion, the central issue before the Task Force is whether state law conflicts with 

the charter's provision making records of investigations confidential. If state law requires 

disclosure, the charter may not make them confidential and they must be produced to 

complainant.  If, however, state law allows them to be withheld, then the Charter makes them 

confidential and allows withholding, regardless of what the Sunshine Ordinance would otherwise 

require. 
5
 

 

 

CONCLUSION 

 

THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE: 

 

 

 

 

THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE. 

 

 

 

 

 

 

 

 

 

 

                                                 
5
 Mr. Monette-Shaw makes repeated reference in his complaint to the Petition for Writ of 

Mandate and related pleadings filed in Grossman v. San Francisco Ethics Commission, et al., 

San Francisco Superior Court Case No. CPF-09-509868.  That case was settled by the City in 

part by providing Mr. Grossman access to Ethics investigation files related to referrals by the 

Sunshine Task Force of Orders of Determination to Ethics for enforcement action. However, that 

case dealt with Ethics' investigation files related to Sunshine referrals, which Mr. Grossman's 

lawsuit correctly distinguished from other investigative files of Ethics. Those other investigative 

files, "relating to campaign finance, lobbying, conflicts of interest and government ethics," are 

indeed the type involved in the complaint currently before the Task Force. They are therefore  

directly governed by the confidentiality provisions of Charter Appendix C3.699-10. The 

Grossman pleadings therefore have little, if any, bearing on the instant complaint.  
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ATTACHED STATUTORY SECTION FROM CHAPTER 67 OF THE SAN 

FRANCISCO ADMINISTRATIVE CODE UNLESS OTHERWISE SPECIFIED 

 

SEC. 67.21. - PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS; 

ADMINISTRATIVE APPEALS. 

(a)   Every person having custody of any public record or public information, as defined herein, 

(hereinafter referred to as a custodian of a public record) shall, at normal times and during 

normal and reasonable hours of operation, without unreasonable delay, and without requiring an 

appointment, permit the public record, or any segregable portion of a record, to be inspected and 

examined by any person and shall furnish one copy thereof upon payment of a reasonable 

copying charge, not to exceed the lesser of the actual cost or ten cents per page.  

(b)   A custodian of a public record shall, as soon as possible and within ten days following 

receipt of a request for inspection or copy of a public record, comply with such request. Such 

request may be delivered to the office of the custodian by the requester orally or in writing by 

fax, postal delivery, or e-mail. If the custodian believes the record or information requested is not 

a public record or is exempt, the custodian shall justify withholding any record by demonstrating, 

in writing as soon as possible and within ten days following receipt of a request, that the record 

in question is exempt under express provisions of this ordinance.  

(c)   A custodian of a public record shall assist a requester in identifying the existence, form, and 

nature of any records or information maintained by, available to, or in the custody of the 

custodian, whether or not the contents of those records are exempt from disclosure and shall, 

when requested to do so, provide in writing within seven days following receipt of a request, a 

statement as to the existence, quantity, form and nature of records relating to a particular subject 

or questions with enough specificity to enable a requester to identify records in order to make a 

request under (b). A custodian of any public record, when not in possession of the record 

requested, shall assist a requester in directing a request to the proper office or staff person.  

(d)   If the custodian refuses, fails to comply, or incompletely complies with a request described 

in (b), the person making the request may petition the supervisor of records for a determination 

whether the record requested is public. The supervisor of records shall inform the petitioner, as 

soon as possible and within 10 days, of its determination whether the record requested, or any 

part of the record requested, is public. Where requested by the petition, and where otherwise 

desirable, this determination shall be in writing. Upon the determination by the supervisor of 

records that the record is public, the supervisor of records shall immediately order the custodian 

of the public record to comply with the person's request. If the custodian refuses or fails to 

comply with any such order within 5 days, the supervisor of records shall notify the district 

attorney or the attorney general who shall take whatever measures she or he deems necessary and 

appropriate to insure compliance with the provisions of this ordinance.  

(e)   If the custodian refuses, fails to comply, or incompletely complies with a request described 

in (b) above or if a petition is denied or not acted on by the supervisor of public records, the 

person making the request may petition the Sunshine Task Force for a determination whether the 

javascript:void(0)
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record requested is public. The Sunshine Task Force shall inform the petitioner, as soon as 

possible and within 2 days after its next meeting but in no case later than 45 days from when a 

petition in writing is received, of its determination whether the record requested, or any part of 

the record requested, is public. Where requested by the petition, and where otherwise desirable, 

this determination shall be in writing. Upon the determination that the record is public, the 

Sunshine Task Force shall immediately order the custodian of the public record to comply with 

the person's request. If the custodian refuses or fails to comply with any such order within 5 

days, the Sunshine Task Force shall notify the district attorney or the attorney general who may 

take whatever measures she or he deems necessary to insure compliance with the provisions of 

this ordinance. The Board of Supervisors and the City Attorney's office shall provide sufficient 

staff and resources to allow the Sunshine Task Force to fulfill its duties under this provision. 

Where requested by the petition, the Sunshine Task Force may conduct a public hearing 

concerning the records request denial. An authorized representative of the custodian of the public 

records requested shall attend any hearing and explain the basis for its decision to withhold the 

records requested.  

 

SEC. 67.24. PUBLIC INFORMATION THAT MUST BE DISCLOSED. 

Notwithstanding a department’s legal discretion to withhold certain information under the 

California Public Records Act, the following policies shall govern specific types of documents 

and information and shall provide enhanced rights of public access to information and records: 

.  .  . 

(g) Neither the City nor any office, employee, or agent thereof may assert California Public 

Records Act Section 6255 or any similar provision as the basis for withholding any documents or 

information requested under this ordinance. 

(h) Neither the City nor any office, employee, or agent thereof may assert an exemption for 

withholding for any document or information based on a “deliberative process” exemption, 

either as provided by California Public Records Act Section 6255 or any other provision of law 

that does not prohibit disclosure. 

(i) Neither the City, nor any office, employee, or agent thereof, may assert an exemption for 

withholding for any document or information based on a finding or showing that the public 

interest in withholding the information outweighs the public interest in disclosure. All 

withholdings of documents or information must be based on an express provision of this 

ordinance providing for withholding of the specific type of information in question or on an 

express and specific exemption provided by California Public Records Act that is not forbidden 

by this ordinance. 
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SEC. 67.27. JUSTIFICATION OF WITHHOLDING. 

Any withholding of information shall be justified, in writing, as follows: 

(a) A withholding under a specific permissive exemption in the California Public Records Act, or 

elsewhere, which permissive exemption is not forbidden to be asserted by this ordinance, shall 

cite that authority. 

(b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory 

authority in the Public Records Act or elsewhere. 

(c) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any 

specific statutory or case law, or any other public agency’s litigation experience, supporting that 

position. 

(d) When a record being requested contains information, most of which is exempt from 

disclosure under the California Public Records Act and this Article, the custodian shall inform 

the requester of the nature and extent of the nonexempt information and suggest alternative 

sources for the information requested, if available. 

 

SAN FRANCISCO CHARTER 

APPENDIX C: - ETHICS PROVISIONS* >>  

 

 C3.699-10 - ADMINISTRATION AND IMPLEMENTATION 

The Commission shall have responsibility for the impartial and effective administration and 

implementation of the provisions of this charter, statutes and ordinances concerning campaign 

finance, lobbying, conflicts of interest and governmental ethics.  

  

C3.699-11 - DUTIES 

The ethics commission shall have the following duties and responsibilities:  

1. To administer the provisions of the San Francisco Municipal Elections Campaign Contribution 

Control Ordinance, and Proposition F, adopted by voters at the June 1986 election, which 

appears as Appendix K to this charter or any successors to these ordinances.  

2. To receive documents required to be filed pursuant to, and to otherwise administer, the 

provisions of the City's lobbyist registration ordinance.  

3. To act as the filing officer and to otherwise receive documents in any instance where the clerk 

of the board of supervisors, the registrar of voters and, with respect to members of the boards and 

commissions, department heads would otherwise be authorized to do so pursuant to Chapters 4 

and 7 of the California Political Reform Act of 1974 (Government Code sections 81000, et seq.), 

as amended.  

4. To audit campaign statements and other relevant documents and investigate alleged violations 

of state law, this charter and City ordinances relating to campaign finance, governmental ethics 

and conflicts of interest and to report the findings to the district attorney, City attorney and other 

appropriate enforcement authorities. Commission investigation of alleged violations of state law 

shall be conducted only after the commission has provided to the district attorney and City 
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attorney the information set forth in Section 3.699-12 and the district attorney and City attorney 

notify the commission that no investigation will be pursued.  

5. To provide assistance to agencies, public officials and candidates in administering the 

provisions of this charter and other laws relating to campaign finance, conflicts of interest and 

governmental ethics.  

6. To make recommendations to the mayor and the board of supervisors concerning (a) campaign 

finance reform, (b) adoption of and revisions to City ordinances laws related to conflict of 

interest and lobbying laws and governmental ethics and (c) the submission to the voters of 

charter amendments relating to campaign finance, conflicts of interest and governmental ethics. 

The commission shall report to the board of supervisors and mayor annually concerning the 

effectiveness of such laws. The commission shall transmit its first set of recommendations to the 

board of supervisors and mayor no later than July 1, 1995.  

7. To maintain a whistleblower hot line and administer the provisions of the City's improper 

government activities ordinance. 

8. To annually adjust any limitation and disclosure thresholds imposed by City law to reflect any 

increases or decreases in the Consumer Price Index. Such adjustments shall be rounded off to the 

nearest hundred dollars for the limitations on contributions.  

9. To assist departments in developing and maintaining their conflict of interest codes as required 

by state law. 

10. To advocate understanding of the charter and City ordinances related to campaign finance, 

conflicts of interest, lobbying, governmental ethics and open meetings and public records, and 

the roles of elected and other public officials, City institutions and the City electoral process.  

11. To have full charge and control of its office, to be responsible for its proper administration, 

subject to the budgetary and fiscal provisions of the charter.  

12. To prescribe forms for reports, statements, notices and other documents required by this 

charter or by ordinances now in effect or hereafter adopted relating to campaign finance, 

conflicts of interest, lobbying and governmental ethics.  

13. To prepare and publish manuals and instructions setting forth methods of bookkeeping, 

preservation of records to facilitate compliance with and enforcement of the laws relating to 

campaign finance, conflicts of interest, lobbying and governmental ethics, and explaining 

applicable duties of persons and committees.  

14. To develop an educational program, including but not limited to the following components: 

(a) Seminars, when deemed appropriate, to familiarize newly elected and appointed officers and 

employees, candidates for elective office and their campaign treasurers, and lobbyists with City, 

state and federal ethics laws and the importance of ethics to the public's confidence in municipal 

government.  

(b) Annual seminars for top-level officials, including elected officers and commissioners, to 

reinforce the importance of compliance with, and to inform them of any changes in, the law 

relating to conflicts of interest, lobbying, governmental ethics and open meetings and public 

records.  
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(c) A manual which will include summaries, in simple, non-technical language, of ethics laws 

and reporting requirements applicable to City officers and employees, instructions for 

completing required forms, questions and answers regarding common problems and situations, 

and information regarding sources of assistance in resolving questions. The manual shall be 

updated when necessary to reflect changes in applicable City, state and federal laws governing 

the ethical conduct of City employees.  

(d) A manual which will include summaries, in simple, non-technical language, of City 

ordinances related to open meetings and public records, questions and answers regarding 

common problems and situations, and information regarding sources of assistance in resolving 

questions. The manual shall be updated when necessary to reflect changes in applicable City 

ordinances related to open meetings and public records.  

 

C3.699-13 - INVESTIGATIONS AND ENFORCEMENT PROCEEDINGS 

The commission shall conduct investigations in accordance with this subdivision of alleged 

violations of this charter and City ordinances relating to campaign finance, lobbying, conflicts of 

interest and governmental ethics.  

(a) Investigations. 

If the commission, upon the receipt of a sworn compliant of any person or its own initiative, has 

reason to believe that a violation of this charter or City ordinances relating to campaign finance, 

lobbying, conflicts of interest or governmental ethics has occurred, the commission immediately 

shall forward the complaint or information in its possession regarding the alleged violation to the 

district attorney and City attorney. Within ten working days, after receipt of the complaint or 

information, the district attorney and City attorney shall inform the commission in writing 

regarding whether the district attorney or City attorney has initiated or intends to pursue an 

investigation of the matter  

If the commission, upon the sworn complaint or on its own initiative, determines that there is 

sufficient cause to conduct an investigation, it shall investigate alleged violations of this charter 

or City ordinances relating to campaign finance, lobbying, conflicts of interest and governmental 

ethics. A complaint filed with the commission shall be investigated only if it identifies the 

specific alleged violations which form the basis for the complaint and the commission 

determines that the complaint contains sufficient facts to warrant an investigation.  

Within 14 days after receiving notification that neither the district attorney nor City attorney 

intends to pursue an investigation, the commission shall notify in writing the person who made 

the complaint of the action, if any, the commission has taken or plans to take on the complaint, 

together with the reasons for such action or non-action. If no decision has been made within 14 

days, the person who made the complaint shall be notified of the reasons for the delay and shall 

subsequently receive notification as provided above.  

The investigation shall be conducted in a confidential manner. Records of any investigation shall 

be considered confidential information to the extent permitted by state law. Any member or 

employee of the commission or other person who, prior to a determination concerning probable 
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cause, discloses information about any preliminary investigation, except as necessary to conduct 

the investigation, shall be deemed guilty of official misconduct. The unauthorized release of 

confidential information shall be sufficient grounds for the termination of the employee or 

removal of the commissioner responsible for such release.  

(b) Findings of Probable Cause. 

No finding of probable cause to believe that a provision of this charter or City ordinances 

relating to campaign finance, lobbying, conflicts of interest or governmental ethics has been 

violated shall be made by the commission unless, at least 21 days prior to the commission's 

consideration of the alleged violation, the person alleged to have committed the violation is 

notified of the alleged violation by service of process or registered mail with return receipt 

requested, is provided with a summary of the evidence, and is informed of his or her right to be 

present in person and to be represented by counsel at any proceeding of the commission held for 

the purpose of considering whether probable cause exists for believing the person committed the 

violation. Notice to the alleged violator shall be deemed made on the date of service, the date the 

registered mail receipt is signed, or, if the registered mail receipt is not signed, the date returned 

by the post office. A proceeding held for the purpose of considering probable cause shall be 

private to the extent permitted by state law unless the alleged violator files with the commission 

a written request that the proceeding be public.   

 

CAL. GOV'T CODE §§ 6250 et seq. (Public Records Act) 

 

§ 6254. EXEMPTION OF PARTICULAR RECORDS 
(k) Records, the disclosure of which is exempted or prohibited pursuant to federal or state law, 

including, but not limited to, provisions of the Evidence Code relating to privilege. 

 

§ 6255. JUSTIFICATION FOR WITHHOLDING OF RECORDS 

(a) The agency shall justify withholding any record by demonstrating that the record in question 

is exempt under express provisions of this chapter or that on the facts of the particular case the 

public interest served by not disclosing the record clearly outweighs the public interest served by 

disclosure of the record. 

 

ARTICLE 2. OTHER EXEMPTIONS FROM DISCLOSURE 

III. § 6275. LEGISLATIVE INTENT; EFFECT OF LISTING IN ARTICLE 

It is the intent of the Legislature to assist members of the public and state and local agencies in 

identifying exemptions to the California Public Records Act. It is the intent of the Legislature 

that, after January 1, 1999, each addition or amendment to a statute that exempts any information 

contained in a public record from disclosure pursuant to subdivision (k) of Section 6254 shall be 

listed and described in this article. The statutes listed in this article may operate to exempt certain 

records, or portions thereof, from disclosure. The statutes listed and described may not be 

inclusive of all exemptions. The listing of a statute in this article does not itself create an 
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exemption. Requesters of public records and public agencies are cautioned to review the 

applicable statute to determine the extent to which the statute, in light of the circumstances 

surrounding the request, exempts public records from disclosure. 

 

JJJ. § 6276. RECORDS OR INFORMATION NOT REQUIRED TO BE DISCLOSED 

Records or information not required to be disclosed pursuant to subdivision (k) of Section 6254 

may include, but shall not be limited to, records or information identified in statutes listed in this 

article. 

 

§ 6276.32. “NARCOTIC ADDICT OUTPATIENT REVOCATION 

PROCEEDING” TO “OSTEOPATHIC PHYSICIAN AND SURGEON” 

.  .  .  

Official information acquired in confidence by public employee, disclosure of, Sections 1040 

and 1041, Evidence Code. 

 

 

CAL. EVIDENCE CODE 

SECTION 1040. OFFICIAL INFORMATION 

(a) As used in this section, "official information" means information acquired in confidence by a 

public employee in the course of his or her duty and not open, or officially disclosed, to the 

public prior to the time the claim of privilege is made. 

(b) A public entity has a privilege to refuse to disclose official information, and to prevent 

another from disclosing official information, if the privilege is claimed by a person authorized by 

the public entity to do so and: 

(1) Disclosure is forbidden by an act of the Congress of the United States or a statute of this 

state; or 

(2) Disclosure of the information is against the public interest because there is a necessity for 

preserving the confidentiality of the information that outweighs the necessity for disclosure in 

the interest of justice; but no privilege may be claimed under this paragraph if any person 

authorized to do so has consented that the information be disclosed in the proceeding. In 

determining whether disclosure of the information is against the public interest, the interest of 

the public entity as a party in the outcome of the proceeding may not be considered. 

 

 
































