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Cimy AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DeNNIS J. HERRERA ROSA M. SANCHEZ
City Attorney | Deputy City Attorney

DIReCT D1aL:  {415) 554-3928
E-Mail:  rosasanchez@sfgov.org

MEMORANDUM

January 21, 2009

Re:  PETER WITT v. TAXT COMMISSION (08053)

COMPLAINT

THE COMPLAINANT ALLEGES THE FOLLOWING FACTS:

Peter Witt frequently attends the Taxi Commission Meeting and has from time to time
filed complaints against the Taxi Commission for alleged violations of the meeting laws as stated
in the Sunshine Ordinance. Recently, Peter Witt filed a complaint against the Taxi Commission
for its failure to attach his 150 word statement to the minutes of a commission meeting. The case
was numbered (08047) and was heard on October 28, 2008. The Task Force found a violation of
67.16 and at a November 12, 2008 Compliance and Amendments Committee Meeting, the CAC
and Jordanna Thigpen, Executive Director of the Taxi Commission worked out an arrangement
whereby citizens' public comment statements of 150 words or less would be incorporated into
the minutes. Subsequent to this CAC meeting, Peter Witt filed a complaint regarding this same
issue and other issues. Peter Witt complained that the Taxi Commission failed to correct the
minutes for meetings held on April 10, 2007 and October 14, 2008, failed to grant requests for
information, and knowingly failed to disseminate or retain public correspondence from the
public. '

- COMPLAINANT FILES COMPLAINT

On November 19, 2008, Peter Witt filed a complaint against the Taxi Commission
alleging violations of the Sunshine Ordinance.

JURISDICTION

Based on Complainant's allegation and the applicable sections of the Sunshine Ordinance
and the California Public Records Act, which are cited below, the Sunshine Ordinance
Complaint Committee found, on January 13, 2009, the Sunshine Ordinance Task Force does
have jurisdiction over the allegation. The allegations are covered under (67.15, 67.16 and 67.21)
of the Ordinance.

APPLICABLE STATUTORY SECTIONS:

1. Sunshine Ordinance Section 67.15 that addresses Public Testimony.

Fox PLAZA - 1390 MARKET STREET, SEVENTH FLOOR » SAN FRANCISCO, CALIFORNIA 74102-5408
ReCernioN: (415) 554-3900 - FacsimiLE: {415} 5564-8793
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_ Memorandum
2. Sunshine Ordinance Section 67.16 which deals with the Minutes of the meeting.
3. Sunshine Ordinance Section 67.21 which deals with the process for gaining

access to public records.

APPLICABLY. CASE LAW:

none

ISSUES TO BE DETERMINED
i. FACTUAL ISSUES '

A.  Uncontested Facts: .
s The Taxi Commission had a public meeting on April 10, 2007 and October 14,
- 2008 and received public comment during these meetings.

e  On October 28, 2008, the Task Force found a violation of 67.16 and at a
November 12, 2008 Compliance and Amendment Committee Meeting, the CAC
and Jordanna Thigpen, Executive Director of the Taxt Commission worked out
an arrangement whereby citizens' public comment statements of 150 words or
less would be incorporated into the minutes. Subsequent to this CAC meeting,
Peter Witt filed a complaint regarding this same issue and other issues.

B. Contested facts/ Facts in dispute:
The Task Force must determine what facts are true.

i. Relevant facts in dispute:
o  Whether writien statements were excluded.

¢ Whether public testimony was deleted from the minutes.
2. QUESTIONS THAT MIGHT ASSIST IN DETERMINING FACTS:

nene

3. LEGAL ISSUES/ LEGAL DETERMINATIONS:
o  Were sections of the Sunshine Ordinance (Sections 67.15, 67.16, 67.21), Brown

Act, and/or Public Records Act were vielated by the City Attorney's Office or

the Supervisor of Records?

24
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Memorandum

o 'Was there an exception to the Sunshine Ordinance, under State, Federal, or case

law?

CONCLUSION
THE TASK FORCE FINDS THE FOLLOWING FACTS:

THE TASK FORCE FINDS THAT THE ALLEGED VIOLATIONS TO BE TRUE OR NOT
TRUE.
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Memorandum
CALIFORNIA STATE CONSTITUTION, ARTICLE I, SECTION 1

§1 Inalienable rights

All people are by nature free and independent and have inalienable rights.

-~ Among these are enjoying and defending life and liberty, acquiring,
possessing, and protecting property, and pursuing and obtaining safety,
happiness, and privacy. '

THE CALIFORNIA CONSTITUTION AS AMENDED BY PROPOSITION 59 IN 2004
ARTICLE I, SECTION 3

§3 Openness in Government

a} The people have the right to instruct their representative, petition government for
redress of grievances, and assemble freely to consult for the common good.

b)(1) The people have the right of access to information concerning the conduct of
the people's business, and therefore, the meetings of public bodies and the writings
of public officials and agencies shall be open to public scrutiny.

2) A statute, court rule, or other authority, including those in effect on the effective
date of this subdivision that limits the right of access shall be adopted with findings-
demonstrating the interest protect by the limitation and the need for protecting that
interest.

3) Nothing in this subdivision supersedes or modifies the right of privacy guaranteed
by Section 1 or affects the construction of any statute, court rule, or other authority to
the extent that it protects that right to privacy, including any statutory procedures
governing discovery or disclosure of information concerning the official performance
or professional qualifications of a peace officer. :

4) Nothing in this subdivision supersedes or modifies any provision of this Constitution,
including the guarantees that person may not be deprived of life, liberty, or property
without due process of law, or denied equal protection of the laws, as provided by

Section 7.

5) This subdivision does not repeal or nullify, expressly or by implication, any
constitutional or statutory exception to the right of access to public records or meetings
or public bodies that is in effect on the effective date of this subdivision, including, but
not limited to, any statute protecting the confidentiality of law enforcement and
‘prosecution records.
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Memorandum

6) Nothing in this subdivision repeals, nullifies, supersedes, or modifies protections for
the confidentiality of proceedings and records of the Legislature, the Members of the
Legislature, and its employees, committee, and caucuses provided by Section 7 of

- Article IV, state law, or legislative rules adopted in furtherance of those provisions: nor
does it affect the scope of permitted discovery in judicial or administrative proceedings
regarding deliberations of the Legislature, the Members of the Legislature, and its
employees, committees, and caucuses.

ATTACHED STATUTORY SECTIONS FROM CHAPTER 67 OF THE SAN

FRANCISCO ADMINISTRATIVE CODE (THE SUNSHINE ORDINANCE)
UNLESS OTHERWISE SPECIFIED

Section 67.1 addresses Findings and Purpose

The Board of Supervisors and the 'People of the City and County of San Francisco
find and declare:

(a) Government's duty is to serve the public, reaching its decisions in
full view of the public.
() Elected officials, commissions, boards, councils and other agencies of the

City and County exist to conduct the people’s business. The people do not cede to
these entities the right to decide what the people should know about the
operations of local government.

(c) Although California has a long tradition of laws designed to protect the
public's access to the workings of government, every generation of
_governmental leaders includes officials who feel more comfortable conducting
public business away from the scrutiny of those who elect and employ them.
New approaches to government constantly offer public officials additional
ways to hide the making of public policy from the public. As government
evolves, so must the laws designed to ensure that the process remains visible.

(d) The right of the people to know what their government and those acting
on behalf of their government are doing is fundamental to democracy, and with
very few exceptions, that right supersedes any other policy interest government
officials may use to prevent public access to information. Only in rare and
unusual circumstances does the public benefit from allowing the business of
government to be conducted in secret, and those circumstances should be
carefully and narrowly defined to prevent public officials from abusing their
authority.

(e) Public officials whe attempt to conduct the public's business in secret
should be held accountable for their actions. Only a strong Open Government
“and Sunshine Ordinance, enforced by a strong Sunshine Ordinance Task Force

can protect the public's interest in open government.

5
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(f) The people of San Francisco enact these amendments to assure that the
people of the City remain in control of the government they have created.

(2) Private entities and individuals and employees and officials of the City
and County of San Francisco have rights to privacy that must be respected.
However, when a person or entity is before a policy body or passive meeting
body, that person, and the public, has the right to an open and public process.

Section 67.15 of the San Francisco Administrative Code provides for public test1mony as

follows:

(a) Every agenda for regular meetings shall provide an opportunity for members of the
public to directly address a policy body on items of interest to the public that are within
policy body's subject matter jurisdiction, provided that no action shall be taken on any
item not appearing on the agenda unless the action is otherwise authorized by Section
67.7(e) of this article. However, in the case of a meeting of the Board of Supervisors, the
agenda need not provide an opportunity for members of the public to address the Board
on any item that has already been considered by a committee, composed exclusively of
members of the Board, at a public meeting wherein all interested members of the public
were afforded the opportunity to address the committee on the item, before or during the
committee's consideration of the item, unless the item has been substantially changed
since the committee heard the item, as determined by the Board.

(b} Every agenda for spec1al meetings at which action is proposed to be taken on an item
shall provide an opportunity for each member of the pubhc to directly address the body
concerning that item prior to action thereupon.

(c) A policy body may adopt reasonable regulations to ensure that the intent of
subdivisions (a) and (b) are carried out, including, but not limited to, regulations limiting
the total amount of time allocated for public testimony on particular issues and for each
individual speaker. Each policy body shall adopt a rule providing that each person
wishing to speak on an item before the body at a regular or special meeting shall be
permitted to be heard once for up to three minutes. Time limits shall be applied uniformly
to members of the public wishing to testify.

Section 67.16 of the San Francisco Administrative Code deals with minutes of the

meeting as follows:

The clerk or secretary of each board and commission enumerated in the Charter
shall record the minutes for each regular and special meeting of the board or commission.
The minutes shall state the time the meeting was called to order, the names of the
members attending the meeting, the roll call vote on each matter considered af the
meeting, the time the board or commission began and ended any closed session, the

. names of the members and the names, and titles where applicable, of any other persons

attending any closed session, a list of those members of the public who spoke on each
matter if the speakers identified themselves, whether such speakers supported or opposed
the matter, a brief summary of each person's statement during the public comment period

6
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Memorandum
for each agenda item, and the time the meeting was adjourned. Any person speaking
during a public comment period may supply a brief written summary of their comments
which shall, if no more than 150 words, be included in the minutes.

The draft minutes of each meeting shall be available for inspection and copying
upon request no later than ten working days after the meeting. The officially adopted
minutes shall be available for inspection and copying upon request no later than ten
working days after the meeting at which the minutes are adopted. Upon request, minutes
required to be produced by this Section shall be made available in Braille or increased
type size.

Section 67.21 of the San Francisco Administrative Code generally covers requests for
docuemnts:

(a) Every person having custody of any public record or public information, as defined
herein, (hereinafter referred to as a custodian of a public record) shall, at normal times
and during normal and reasonable hours of operation, without unreasonable delay, and
without requiring an appointment, permit the public record, or any segregable portion of
a record, to be inspected and examined by any person and shall furnish one copy thereof
upon payment of a reasonable copying charge, not to exceed the lesser of the actual cost
or ten cents per page. '

(b) Acustodian of a public record shall, as soon as possible and within ten days
following receipt of a request for inspection or copy of a public record, comply with such
request. Such request may be delivered to the office of the custodian by the requester
orally or in writing by fax, postal delivery, or e-mail. If the custodian believes the record
or information requested is not a public record or is exempt, the custodian shall justify
withholding any record by demonstrating, in writing as soon as possible and within ten
days following receipt of a request, that the record in question is exempt under express
provisions of this ordinance.

(c) Acustodian of a public record shall assist a requester in identifying the existence,
form, and nature of any records or information maintained by, available to, or in the
custody of the custodian, whether or not the contents of those records are exempt from
disclosure and shall, when requested to do so, provide in writing within seven days
following receipt of a request, a statement as to the existence, quantity, form and nature
of records relating to a particular subject or questions with enough specificity to enable a
requester to identify records in order to make a request under (b). A custodian of any
public record, when not in possession of the record requested, shall assist a requester in
directing a request to the proper office or staff person.

(d) If the custodian refuses, fails to comply, or incompletely complies with a request
described in (b), the person making the request may petition thesupervisor of records for
a determination whether the record requested is public. The supervisor of records shall
inform the petitioner, as soon as possible and within 10 days, of its determination whether
the record requested, or any part of the record requested, is public. Where requested by
the petition, and where otherwise desirable, this determination shall be in writing. Upon
the determination by the supervisor of records that the record is public, the supervisor of
records shall immediately order the custodian of the public record to comply with the
person's request. If the custodian refuses or fails to comply with any such order within 5
days, the supervisor of records shall notify the district attorney or the attorney general
who shall take whatever measures she or he deems necessary and appropriate to insure
compliance with the provisions of this ordinance.
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(e) If the custodian refuses, fails to comply, or incompletely complies with a request
described in (b) above or if a petition is denied or not acted on by the supervisor of public
records, the person making the request may petition the Sunshine Task Force for a
determination whether the record requested is public. The Sunshine Task Force shall
inform the petitioner, as soon as possible and within 2 days after its next meeting but in
no case later than 45 days from when a petition in writing is received, of its determination

~ whether the record requested, or any part of the record requested, is public. Where

requested by the petition, and where otherwise desirable, this determination shall be in
writing. Upon the determination that the record is public, the Sunshine Task Force shall
immediately order the custodian of the public record to comply with the person’s request.
If the custodian refuses or fails to-comply with any such order within 5 days, the
Sunshine Task Force shall notify the district attorney or the attorney general who may
take whatever measures she or he deems necessary to insure compliance with the
provisions of this ordinance. The Board of Supervisors and the City Attorney's office
shall provide sufficient staff and resources to allow the Sunshine Task Force to fulfill its

-duties under this provision. Where requested by the petition, the Sunshine Task Force

may conduct a public hearing concerning the records request denial. An authorized
representative of the custodian of the public records requested shall attend any hearing
and explain the basis for its decision to withhold the records requested.

(f) The administrative remedy provided under this article shall in no way limit the
availability of other administrative remedies provided to any person with respect to any
officer or employee of any agency, executive office, department or board; nor shall the
administrative remedy provided by this section in any way limit the availability of
judicial remedies otherwise available to any person requesting a public record. If a
custodian of a public record refuses or fails to comply with the request of any person for
inspection or copy of a public record or with an administrative order under this section,
thesuperior court shall have jurisdiction to order compliance.

(&) In any court proceeding pursuant fo this article there shall be a presumption that the
record sought is public, and the burden shall be upon the custodian to prove with
specificity the exemption which applies.

(h) On at least an annual basis, and as otherwise requested by the Sunshine Ordinance
Task Force, the supervisor of public records shall prepare a tally and report of every
petition brought before it for access to records since the time of its last tally and report.
The report shall at least identify for each petition the record or records sought, the
custodian of those records, the ruling of the supervisor of public records, whether any
ruling was overturned by a court and whether orders given to custodians of public records
were followed. The report shall also summarize any court actions during that period
regarding petitions the Supervisor has decided. At the request of the Sunshine Ordinance
Task Force, the report shall also include copies of all rulings made by the supervisor of
public records and all opinions issued.

(i) The San Francisco City Attorney's office shall act to protect and secure the rights of

the people of San Francisco o access public information and public meetings and shall
not act as legal counsel for any city employee or any person having custody of any public
record for purposes of denying access to the public. The City Attorney may publish legal
opinions in response to a request from any person as to whether a record or information is
public. All communications with the City Attorney's Office with regard to this ordinance,

. Including petitions, requests for opinion, and opinions shall be public records.

(i) Notwithstanding the provisions of this section, the City Attorney may defend the City
or a City Employee in litigation under this ordinance that is actually filed in court to any
extent required by the City Charter or California Law.
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(k) Release of documentary public information, whether for inspection of the original or
by providing a copy, shall be governed by the California Public Records Act
(Government Code Section 6250 et seq.) in particulars not addressed by this ordinance
and in accordance with the enhanced disclosure requirements provided in this ordinance.

(1) Inspection and copying of documentary public information stored in electronic form
shall be made available to the person requesting the information in any form requested
which is available to or easily generated by the department, its officers or employees,
including disk, tape, printout or monitor at a charge no greater than the cost of the media
on which it is duphcated Inspection of documentary public information on a computer
‘monitor need not be allowed where the information sought is necessarily and unseparably
intertwined with information not subject to disclosure under this ordinance. Nothing in
this section shall require a department to program or reprogram a computer to respond to
a request for information or to release information where the release of that information
would violate a licensing agreement or copyright law.
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<complaints @sfgov.org> To <sotfgdsfgov.org>
11/16/2008 03:51 PM cc

bee

Subject Sunshine Complaint

Submitted on: 11/19/2C008 3:51:28 PM
Department: taxicab commission

Contacted:

Public_RecordsmViclaticn: Yes

Public_Meeting Violation: Yes

Meeting Date: April 10th 2007, Oct 14th 2008
Section(s)_Violated:

Description: 1.failing to include public comments ~for the record- in the
minutes.

2.Knowing failing to correct the minutes,
3.Falling to grant requests for information.

4.Knowing failing disseminate or retain public corrspondance from the public,
intented for "P. C. & N.". use.

Hearing: Yes
Pre~Hearing: No
Date: 11/12/08
Name: Peter Witt

Address: B

City: San Francisco

Zip: 94123

Phone: (415) —
Email: —@sbcglobal.net

Anonymous‘:

Confidentiality Requested: Yes
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PETER WITT To sotf@sfgov.org

<wittup@sbcglobal.net> co

12/19/2008 02:03 PM o
Please respond to ce '
wittup@sbcglobal.net |  Subject Case # 085053

To the Honorable S.O.T.F.
Ref. Case # 08053 Witt v. Taxicab Commission

Tn my first complaint against the Taxicab commission (TXC) in 2002. T was interrupted and
throw -claiming off subject.

In 2003, the Sunshine "compliance" committee took my second complaint.

In Feb. 2004,they determined "There has been no violation on Aug.12th 2003. Chair Knee stated
that if there is a perceived continued violation, then the Committee will take this to the full Task
Force for referral to Ethics Commission, which is empowered to take enforcement actions”.

On June 4, 2008 the S.O.TF. determined there had been a perceived continued violation on Aug.
12th 2003 (Not allowed to use projector while other speaker was) and Oct.24th, 2006.

It has been my contention the TXC since 2002 has been abusing its powers By misleading the
public and this Task Force. Through manipulation and withholding specific records from the
public. Mainly for P.C.& N. purposes.

One case exampled is on Feb.13th 2007 which can be viewed on SFGTV (Under Taxicab
commission) and compaired to the minutes.

1.) Time ....01:04:57...... Tris........ Same complaints as last year , you call a cab they don't come.

2.) Time.....01:9:19.....Corey Lame, NO COMMENTS INCLUDED AT ALL HIH!T

3) Time....>After<Corey Lame, No name and Not representative of what he said.

4. Time ...>After <First No name,......... Not included in mimutes

5.) Time .. >After<Second No name,.... Not included in minutes

6.) Time ..>After <Third No name, ....... Not included in minutes

7.) Time ....2:08:13 to 2:12:00........ Minutes don't reflect > [ was thrown out and submitted

corrections and my preliminary report on 10years of customer feedback <

8.) Time.....2:11:30.......Peter (another) speaks ....... Not included in minutes.

9.) Time ....2:37:07.......Phil Sterling ....... Not included in minutes.

10.)Time ....>Before< Phil Sterling, Tarig Mehmood who says "Bogus Survey" ref. to TXC's

11.)Time ....>After< Tariq, Karen Horning who says "Disgraceful Survey" not... "bad" as the
-~ TXC's minutes read and refers to dispatch which is not included and goes on to say she won't

service the hotels of S.F..... which also was NOT included.

I recommend each and every member of the S.0.T.F. review the Feb. P.C.& . N. of 2007 as this

AT



was included in my 3# complaint 08020 sent 4/1/08 to thelTask Force. It was on this meeting that
I was throw out/ escorted out by the police for the third time.

I'would specifically listen to , Phil Stering comments, which were omitted altogether.
Thank you.... if you've take the time to go over the facts, from a peasant's point of view.

Sincerely , Peter Witt.
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