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1. PREAMBEE

Pursuant to San Francisco Charter § 5.102, the San Francisco Ethics Commission promulgates
these Regulations in order to carry out the purposes and provisions of the San Francisco
Sunshine Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations apply only to
complaints alleging willful violations of the Sunshine Ordinance and actions for enforcement of
orders issued by the Sunshine Ordinance Task Force and the Supcrwsor of Records. All matters
involving alleged violations of conflict of interest, campaign finance, lobbyist, campaign
consultant or other ethics laws shall be handled under the Ethics Commission's Regulations for
Investigations and Enforcement Proceedings.

IL  DEFINITIONS

which the Commission office is closed for busin S
B. "City" means the City and County of San Francis
C. "Commission" means the Ethics Commission.

D. "Complaint" means a document filed with the Commisgion in any form of media,

including any elecironic format, alleging one or more wﬂlfufywolatxons of the Sunshine
Ordinance by an elected offitial or department head of the City and County of San Francisco.

=3

. Cianthl e ke specifically indicated. If a deadiine falls on a
weekend or City holiday, the deat ine sha?l beextended to the next business day.

G. “Enforcement Action ™ meat §%TF Referral or Enforcement Petition, as applicable.
H. “Enforcement Petition” means a petition filed by a Complainant pursuant to Section
67.35 (d) of the Sunshine Ordinance fo commence a proceeding for enforcement of (1) an SOTF
Order of Determination that is not the subject of a SOTF Referral or (2) a Supervisor of Records
Order that has not been complied with by the Respondent to whom issued.

I. "Executive Director” means the Executive Director of the Commission

4 “Hearing Panel” means a panel of three Commissioners assigned to conduct a hearing on
a Complaint.

K. “Order” means either a SOTF Order of Determination or a Supervisor of Records Order,

as applicable.




L. "Respondent” means either {1) an elected official or depariment head who is alleged in a
Complaint to have willfully violated the Sunshine Ordinance or (2} the official, department head
| orother person who has failed to comply with an -Order.

M. "SOTF Order of Determination” means an Order issued by the Task Force to a
Respondent finding 2 violation of the Sunshine Ordinance and requmng the Respondent to
correct the violation.

N. "SOTF Referral” means a referral from the Task Force tgﬁ&gommissioa, for the
enforcement of an SOTF Order of Determination that has notgieen complied with by the
Respondent to whom issued. : :

Y

0. "Sunshine Ordinance” means San Francisco Admint %ratlve »' . §§67.1, et seq., as
amended from time to time, or any ordinance replacing it. p

P “Supervisor of Records Order” means an order issued by the Supervisor
Respondent pursuant to Section 67.21{d) of the Sunshine Ordinance.

'Q. "“Task Force" means the S!.mshme Ordinance Task Force, established in acoordance with
the Sunshine Ordinance. ;

| . _COMPLAINTS/SOTF REFRR NEORCEMENT PETITIONS. = .

B. When the Executive Director receives a S@TF Referral or an Enforcement Petition, the
Executive Direetor shall immediately (1) schedule a hearing on it at the next regular meeting of
the Conf 4 e# eid more than 21 days after recetpt thereof and (2) give notice to the

5 “Cbimplainant {(as the real party in interest) and, in the case of a SOTF

it shall be taken on a SOTF Referral or an Enforcement Petition nor
“bfnmission with respect to 2 Complaint unless at least 40 days have
heDistrict Attorney and the California Attorney General shall have been
notified by the Taskili tee of the fi ling of the complaint resulting in the SOTF Referral or by the
Executive Director4h the case of a Complaint or Enforcement Petition, as the case may be.

IV, COMPLAINT INVESTIGATIONS; REPORT AND RECOMMENDATION

A. The Executive Director shall thoroughly investigate each Complaint. The investigation
(a) shall be completed within 30 days after the Complaint is filed, (b) shall include interviews of
the Complainant and the Respondent and a review of all documentary and other evidence
submitted by the Complainant and Respondent, or by other persons on their respective behalves,
in support of or in opposition to the allegations in the Complaint and {c} may include interviews
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of any other persons and the review of any other documentary and other evidence deemed
relevarnt, All Interviews shall be audio recorded and maintained as part of the investigative files.

B. After the investigation of the Complaint is completed, the Executive Director shall
prepare a draft report with proposed factual findings. The draft report shall contain a summary
of (a) the evidence gathered through the investigation, (b) the provisions in the Sunshine
Ordinance relevant to the Complaint and the proposed findings and (c} the Executive Director's
recommendation, which shall be either: (1) a finding that Respondent willfully violated the
Sunshine Ordinance with a proposed order and any proposed penalties; (2) a finding that
Respondent willfully violated the Sunshine Ordinance and a proposed settlement (in the form of
a stipulation among the Complainant and Respondent) satisfactory to the Executive Director or
(3) a finding that the Respondent has not willfully violated the Sunshme Ordinance and a
recommendation that the Complaint be dismissed.

C. The draft report shall be delivered to th &‘«smplaiant and the Respondent, each of

he Executive Director may revise
"on the Complainant and the

the submitting party regarding them. Following such me
and shall complete the report and submit it to the Co

D. If the Executivesl3irector’s report recommends a finding of willful violation(s) and

mmends a finding of willful violation(s) and

, stipulation signed by the Complainant and the
shall schedule a hearing by the full Comumission at its next
regular meeting to be held no er than 20 days after the date the Commission receives the
report. Following the hearing, the 1ssxon, by the majority vote, shall either: (a) approve the
proposed settlement and enter anyOrders and/or impose any penaitzes consistent with it; (b)
reject the proposed settlement and instrict the Executive Director to seek a different settlement;
or (¢} reject the proposed seftlement and instruct the Executive Director to schedule a hearing in
accordance with to Section [—.] of these Regulations. If the Commission approves the setlement,
the stipulation shall be and become fully enforceable and the order(s) and penalties provided for
therein shall be deemed orders issued and penalties mposed by the Commission, effective the
date of such approval with the same force and effect as an order issued or penalty imposed by the
Commission.

Respondent, the Executive D

F. If the Executive Director’s report recommends a finding that the Respondent has not
willfully violated the Sunshine Ordinance and dismissal of the Complaint, the Executive Director
shall schedule a hearing by the full Commission at its next regular meeting to be held no sooner
than 20 days after the date the Commission recejves the report. Following the hearing on the
report, the Commission, by the majority vote, shall either: (a) enter an order of dismissing the
Complaint; (b} reject the dismissal recommendation and instruct the Executive Director to seek a




settlement; or (¢} reject the dismissal recommendation and instruct the Executive Direclor fo
schedule a hearing on the Complaint in accordance Section {--] of these Regulations. If a hearing
is scheduled the Executive Director shall notify the Respondent and Complainant of the date,
time and location of the hearing, at least 28 days in advance of the hearing date.

G. At any time after the Commission receives a Complaint, the Executive Director may
enter info negotiations with Respondent and the Complainant for the purpose of seitling the
allegations in a Complaint, the terms of which, including a proposed Commission order and/or
penalties, would be incorperated into & stipulation.

1. Any stipulation, shall explicitly state that:

(a) The Respondent knowingly and voluntarii A waives any and all procedural rights
under law and these Regulations; it

(b) The Respondent understaﬂds

.2 The stipulati Getiforth the pertinent facts and may include an agreement by
or penalty imposed that anything by the Commission for a

be plaints and Enforcement Actions shall be pubiic hearings. The
it hearing, unless the hearing is on a Complaint, in which case, it may

Comuission shal ]
Ho hold the hearing.

assign a Hearing Pat)

B. Except as otherwise provided herein, whenever the Commission assigns a Hearing Panel
to hear a Complaint, the assigned Hearing Panel shall have the same authority, subject to the
same restrictions, as the Commission.

C. A Hearing Panel shall submit its report to the Commission, no later than 30 days after the
date the Complaint hearing is concluded. The report shall include proposed findings of fact,
proposed conclusions of law and any proposed orders or penalties. Upon receipt of the report,
the Executive Director shall (2) deliver copies to the Complainant and cach Respondent and (b)
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schedule a hearing on the report at the next regular Commission meeting to be held which is
more than 15 days after the date the report is received by the Commission.

D. At hearings on Enforcement Actions, the Complainant (as the real party in interest) and

Respondent(s) shall have the right to appear and speak on his or her own behalf. In addition,
other individuals may testify in support of either of them. At the conclusion of the testimony,
pubfic comment shall be had in accordance with the Comemission policy.

E. At hearings on Complaints, the Executive Director,
Respondent(s) shall each have the right to appear and speak
addition, other individuals may testify in support of either the Cgj

o

the conclusion of the testimony, public comment shall be b1th

: Hgm plainan{ and the
s or her own behalf. In
inant or Respondent(s}). At
aximum of five minutes
per speaker and otherwise in accordance with the Commissioripolicy. 2

E. For the purposes of these Regulations, a hearing-concludes on the fask
Cormission or the Hearing Panel hears argument or testimony in the proceedi
hearing. '

%%& on which the
g And closes the

. . At or prior to a hearing on an Enforcement Action, no evidence presented, heard or
considered in conmection with (1) itg, hearings on the original complaint or subsequent
proceedings before the Task Force peibpi

H. No formal rules of evidence shall apply 43?“ testsmony given at a hearing or to documents
or records submitted as exhibits, but the Commigy
testimony taken in a hearing be given under'
i o hearing 2 Complaint, the Commlssmn or a Hearing Panel may examine in

Is to appear at a hearing on a Complaint shall be deemed to have
Ordinance as alleged in such Complaint.

A. Hning whether a Respondent®s actions constitute a “willful violation” of the
Sunshine Ordinancé the Commission shall apply the definition of “witlfully” in Penal Code
section 7. {Note: “Willfully” is defined in section 7 of the Penal Code as: "the word 'willfuily,
when applied to the intent with which an act is done or omitted, implies simply a purpose ot
willingness to commit the act, or make the omission referred to. It does not require any intent to

injure another, or to acquire any advantage."]

B. The Commission shall determine, ro later then 30 days after (a) the date a hearing on a
Complaint conducted by it is concluded or (b) the date it receives the report and recommendation




of the Hearing Panel that conducted a hearing on a Complaint, whether the Respondent(s) has
commitied a willful violation of the Sunshine Ordinance.

C. The majority vole of at least three Commissioners shall be required to find that a
Respondent has willfully violated the Sunshine Ordinance. A finding of a willful violation of the
Sunshine Ordinance shall be supported by findings of fact and conclusions of law. Prior to
taking the vote, a Commissioner who did not attend the hearing held by the Commission or by
the Hearing Panel shall certify that he or she reviewed the entire record of the proceedings,
including an audio recording of the hearing.

VIIL. ADMINISTRATIVE ORDERS AND PENALTIES

A. The majority vote of at least three Commtssxone s shall be required to {a) dismiss a
Complaint or (b} issue any order or impose any pi%yltass%(l) for a wiilful violation of the
Sunshine Ordinance or (2} enforcing a SOTF Opde of Determznatlon or an Order of the
Supervisor of Records.

B.  The Commission may issue an order to and/oi
willfully violated the Sunshine Ordinance or who is i
requiring such Respondent to (a) immediately cease and X
with the order, (b} cure and correct the willful violation 1hroug tever action is necessary, (c)
immediately comply with (1) the Complainant’s request that was "‘&ect of the Complaint or
(2} the SOTF Order or the Supervisor of Records Order that the subject of the SOTF
Referral or the Enforcement Petition, as the case may be andfor (d) as a penalty, pay {out of non-
City funds) to the generaldfiltid.of the City within 30 days from the date of imposition an amount

pri

not less than five ; 00) nor more than five thousand dollars ($5,000) for each

“perialties on a Respondent who
¥ bject of an Enforcement Action

C. If the Commission Resiion

head willfully violated the Sufi§hine Ordmane the Commission may find ofﬁmal misconduct by
such Respondent and proceed iniggprdance with the applicable provisions of Article XV of the
City Charter.

i
VIII. MISCELLANEOUS PROVISIONS

A, Once a Complaint is filed with the Commission or an Enforcement Action is received
by the Commission, no Commissioner shall engage in communications of any kind outside of a
Commission meeting or Hearing Panel hearing regarding the merits of the Complaint or the
Enforcement except for precedural communications.

B. All Complaints, investigative records of whatever nature or description, as well as all
records relating to Enforcement Actions, in whatever form, and all information contained
therein, including any work product (as defined in Code of Civil Procedure §2018.030), in the
custody of the Commission and its staff, including internal notes taken by the Executive Director
or any staff member contain fully disciosable public information and accordingly constitute fully
disclosable non-exempt public records.
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C. The Commission and individual Commissioners assigned to conduct hearings may
administer oaths and affirmations.

D. The Executive Director, the Complainant or any Respondent may request the continuance
of the date of a scheduled heating on a Complaint. The Respondent or the Complainant in an
Enforcement Action may request the continuance of the date of a scheduled hearing on the -
Enforcement Action. The request shall be submitted to the Executive Director and copies .
provided to all other parties no fater than 14 days before the date of the scheduled hearing. The
Commission Chair or the Chair of the Hearing Panel, as the case may be, shall approve or deny a
timely request within seven days of the submission of the request and, in addition, shail have the
discretion to consider and rule on untimely reguests for continuances.

E. Every hearing on a Complaint and anorcemenActxon shall be electronically audio .
recorded and made available on the Commission’s wgh? '%thhm 48 hours after the hearing
ends.

F All notices and other communications# "%g which is a “notice™ to be '

36 sore of the following means:
{a) personally, including delivery by a recognized na overnight courier with a signed .
acknowledgement of receipt, (b) if mailed, by priority firSijdlass certified mail, return receipt
requested, postage prepaid or (¢} by confirmed facsimils, eiec"c or digital means other than

email {(any of which shall be deemed a “writing” for purposes her *‘ zach case as follows:

1. To the Commission, any of the Commissioners or the Executive Drirector, at the
Cormmission office.

2. To a Respondent, (a) if the Respondent is then a City Official or other City

employee, to the such Respondent’s City office address, if any, and if none, to the
address listed with the (Controller/ Payroll) as such Respondent’s current address or (b) if
the wndent is a former C1ty official or other employee to the address listed for such

or other City employee, to such Respondent’s last known residence
that is reasonably believed to reach the Respondent.

ant in a Complaint, o the address given in the Complaint for
ther communications relating to the Complaint.

complaint {7 @ with the Task Force or in the Petition filed with the Supervisor of
Records, as+ ﬁﬁé case may be.

C. At the time a Complaint or Enforcement Action is filed with or received by the Executive .
Director, the address for receipt of notices of each of the affected parties shall be confirmed by
the Executive Director. Any affected party to any Complaint or Enforcement Action may
supplement or change the address for notice by giving notice conforming to the above to the
other affected parties.




5. All notices shall be deemed delivered on the business day received, or on the business
day received when received by confirmed facsimile. Any notice received after 5:00 P.M. on a
business day shall be deemed received the next business day.
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MEMORANDUM RE: SOTF REVISION OF PROPOSED SUNSHINE REGS.

To: - SOTF C&A Committee
From: Allen Grossman
Date: October 26, 2010

Attached is a draft revision of the proposed Ethics Commission Regulations dealing with the
enforcement of violations of the Sunshine Ordinance. Completely revising the Ethics draft made
more sense to me than picking and choosing which whole sections to rewrite, including expanded
use of the definitions. Also, as a result of the basic restructuring and elimination of many provisions
in the Ethics draft, I decided not to attempt to mark the changes from the Ethics draft, as that would
have resulted in an almost unreadable document. In the end it should make for a more focused
discussion of what belongs in the final Regs from SOTEF’s point of view.

When reviewing the revision, please note the following:

(1)  All references to complaints, investigations, hearings and such relating to simple (i.e. not
willful) violations of the Sunshine Ordinance (the “SO”) were eliminated because:

(a) It is clear to me that Ethics has no jurisdiction under the SO to hear original
complaints ether then those for willful violations and then only by “elected officials or
department heads of the City and County of San Francisco” per § 67.34 -- “Complaints
involving allegations of willful violations of this ordinance, ... by e¢lected officials or
department heads of the City and County of San Francisco shall be handled by the Ethics
Commission -, the only section that refers complaints to Ethics.

(b)  From a policy point of view (and likely based a statutory construction analysis), the

SOTF is THE body named in the SO to handle these disputes and, from a practical point of

view, capable of handling simple complaints —its members know the SO well and it has a ten

year history of applying it to many different situations. Why would Ethics want to get all

tangled up, for example, in whether a particular record is exempt or not. The hearing

procedures it likes are very formal and carefully spelled out — creating major gauntlets for
* any non-lawyer complainant to overcome and very time consuming for Ethics staff.

()  Moreover, Ethics’ proposal for concurrent jurisdiction on simple complaints creates
some serious problems in the unlikely instance that some complainant would file with both
the SOTY and Ethics. The Ethics ED can handle the complaint under its proposed Section
IV - a procedure that is directly opposite that of the SOTF ~ such as the ED’s authority to
investigate, etc. and come to the directly opposite conclusion from that of the SOTF, which
would have implications when the SOTF tries to get its Order enforced. The complainant is
not even given the right to speak at the hearing. In addition, Ethics §IV.C. gives the
Respondent the right to be represented by counsel at the hearing ~ and we know who that
would be — directly contrary to the SOTF hearing procedure and §67.21(1) of the Sunshine
Ordinance.



{2)  All references to the use of “hearing officers” and such have been eliminated, given the
importance of either an enforcement or willful violation hearing and the need for the Commission to
be directly involved. The implications for the Respondent are quite dramatic. For that reason, the
Commission or a panel of three Commissioners should hear these cases. The enforcement hearings
- should be relatively short since little new evidence (if any) will be introduced — the hearing will be
essentially a “sentencing” one, while the “willful violation” hearing carries with it penalties and,
possibly, an official misconduct finding.

(3)  Ethics staff’s proposal to define “willfully” and to provide excuses for violations through
“exculpatory information” and “mitigating information” have been eliminated in favor of the
California Penal Code statutory definition of “wiltfully.”

(4)  All restrictions on who can testify or provide support for a respondent or complainant at a
hearing have been eliminated and ample time for public comment added. Any restrictions would be
unacceptable as a matter of fairness to all parties concerned as well as the public, even if “legal”.

(5)  Ethics’ proposal shifting the ‘burden of proof” in enforcement hearings, thereby effectively
allowing the respondent to retry the matter, has been eliminated. A hearing on an enforcement case
is now been limited fo a “penalty” phase hearing. This should be a simple summary hearing with as
no new “evidence” on the original violation or the refusal to comply, allowing only evidence that
will remedy the original violation or provide some reason not to penalize the respondent or to
minimize the penalty. A provision prohibits introduction of any evidence presented to the SOTF or
the Supervisor of Records prior to issuance of the order.

(6) Because the Ethics Commission was wrestling with how to implement section 67.34(d) -
“Any person may institute proceedings for enforcement and penalties under this act ... before
the Ethics Commission if enforcement action is not taken by a city or state official 40 days after a
complaint is filed ” — the question of specifically what and whose action would be enforced became
an issue. The draft makes it clear - through the definitions and the text - it is either an SOTF order
not referred to Ethics or an order issued by the Supervisor of Records.

(7)  The provision in the Ethics draft that sought to make “confidentiality” of a public record

under the City Charter but not exempt under the SO, a complete defense to any claimed violation
has been eliminated. Ethics® staff will no doubt claim that the Charter “trumps” of the Charter vs.
the SO. There is ample law that the SO is not trumped by the Charter, although the City Attorney
will no doubt disagree. In addition, the provision to keep confidential some of Ethics’ investigative
records relating to these open government matters has been eliminated. There is neither a legal basis
for doing so nor any policy supporting it in an open government setting, as these cases are.

(8)  All the provisions that go to the Ethics Commission’s decision making, sach “circumstances
surrounding the case” spelled out in the Ethics draft have been eliminated. The Commission
presently has five members, four of whom are lawyers. No doubt they can figure out what the
“circumstances” should be on their own.
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ETHICS COMMISSION
CITY AND COUNTY OF SAN FRANCISCO

Date: August 17, 2010

To: Members, Ethics Commission
Members, Sunshine Ordinance Task Force

From: John St. Croix, Executive Director
By:  Richard Mo, Chief Enforcement
dinance Complaints

Re: Regulations regarding Enforcement

L Introd tion

On June 7, 2010, staff presented to the Ethics Corrm:ussmn (“Commission”) a
memorandum regarding the fo ation of regulations’ governmg the Commission’s
handling of complaints alleging a:yio fthe Sunshme Ordmance San Francisco
Administrative Code Chapter 67 i

fﬁcaals and ciepartment heads b) referrals of violations of the

ce, including whether to find official misconduct, impose monetary
or other penalties. Unless the Respondent is an elected official or a
départment head, the penalty may not include a finding of official
misconduct.

3. For all Task Force referrals received pursuant to Administrative Code
section 67.30(c), the Commission will hold an enforcement hearing. The
real party in interest (the original complainant) and the Respondent may

aj alleged willful violations of the Ordinance by

N
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appear. Because the Task Force will have already determined that the Respondent
violated the Ordinance, Respondent will have the burden of proof to show that he or
she did not violate the Ordinance.

Guided by these three policy directives, staff has drafted a separate set of regulations that would
govern all complaints alleging a violation of the Ordinance and referrals from the Task Force.
See Attachment 4. These proposals have been forwarded to the Task Force for its review and
comments. The Commission will not consider the draft proposals until after the Task Force has

had a chance to discuss and/or take action on them. The following i
of the proposed regulations, cast as a series of decision points.

uimmary of each section

Three provisions of the Sunshine Ordinance are relevant tg iscussi 1€ aforementioned

policy directives. They are set forth below.

1.

From S.F. Administrative Code section 67.30(cj
The Task Force shall make referrals to a municipal“o; ith enforcement power under this
ordinance or under the California Public Records Act’and:the Brown Act whenever it
concludes that any person has vaoIated‘ any provzsmns of 1 dinance or the Acts.

S. F. Administrative Code section 67, 34 S

The willful failure of any elected official, department head, or other managerial city
employee to discharg duties imposed by the Sunshlne Ordinance, the Brown Act or the
Public Records Agt emed official misconduct. Complaints involving allegations of

jurisdiction to enforce his or her right to inspect or to
X rd or class of public records under this Ordinance o to
enforce his or her rlght to attend any meeting required under this Ordinance to be open, or to
compel such meeting to be open.

(b) A court shall award costs and reasonable attorneys’ fees to the plaintiff who is the
prevailing part‘y: in: an action brought to enforce this Ordinance.

(c) If a court ﬁnds that an action filed pursuant to this section is frivolous, the City and
County may assert its rights to be paid its reasonable attorneys’ fees and costs.

(d) Any person may institute proceedings for enforcement and penalties under this act in any
court of competent jurisdiction or before the Ethics Commission if enforcement action is not
taken by a city official or state official 40 days after a complaint is filed.

CADOCUME~ E\CDRﬁstom\LOCALS~E\Temp\:mtcsAFBEFC\Sunshinc,Memo.Auguét. 17.2010.doc 2
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1. Summary of Proposed Regulations

1. Section I - Preémbie

Summary: Section I, the Preamble, states the following: 1} the purpose of these regulations is to
promote compliance with the Sunshine Ordinance; 2) these regulations will apply only to
complaints alleging a violation of the Sunshine Ordinance and referrals from the Sunshine
Ordinance Task Force; and 3) all matters involving allegations of other laws under the
Commission’s jurisdiction shall be governed by the Commission’s Regulauons for Investigations
and Enforcement Proceedings (“Regulations™). See Attachment B o

Decision Point 1: Shall the Commission approve the language of Section I, Preamble, as set
forth on page 1 of the proposed regulations? : e

2. Section I — Definitions

Section I, Definitions, contains terms taken fromi the"

with the following additional
definitions:

1) “Business day” is expanded to exclude a day on which the office of the Ethics
Commission is closed, which may include man furlough days to address the
current dire budgetary shortfalis, '

2) “Complaint” means a written &ocume lleging a violation of the Sunshine

7) "Willful violation" means a violation where an individual intentionally violated
the Sunshine Ordinance and acted or failed to act with the knowledge that such act
or failure to act was a violation of the Sunshine Ordinance.

Decision Point 2: Shall the Commission approve the language of Section I, Definitions, as set
forth on pages 1-2 of the proposed regulations?

CADOCUME~NCDRustor\LOCALS~\FermpwnotesAFBEFC\Sunshine. Mermo. August. 17,201 0udoc 3



3. Section III — Complaints Alleging Violations of the Sunshine Ordinance

Summary: Section I specifies the process by which complaints involving alleged violations of
the Sunshine Ordinance are handled.

Under Section IIL.A., any person may file a complaint with the Commission or the Task Force
alleging a violation of the Sunshine Ordinance. The Commission staff may also initiate a
complaint. If the Commission receives a complaint that the Task Force has not yet considered or
is still pending at the Task Force, the Executive Director may commence.an investigation, or, at
his or her discretion, take no action until after the Task Force has issuéd an'Order of
Determination or a final recommendation regarding the complaint,

n HILA, as set forth

Decision Point 3(a) Shall the Commission approve the Ianguﬂ_ﬂ ge of
on page 2 of the proposed regulations? T,

Under Section HILB., if the Task Force, after issuing ¢ an Order of Determination, a matter to
the Ethics Commission for enforcement and/or penaitles, the Executive Director myst schedule a
hearing before the Commission. The Executive Director:

nust provide notice to each Respondent
and the original Complainant, who is the real party in interest.: The Task Force will be given a
courtesy notice.

This prov1smn addresses the Task Force’s ¢ the Executive Director should not have
the ability to administratively dismiss referr: from sk Force without approval from the
Commission. In addition, under Section ITLB. '”"atters‘“i‘éfg ed by the Task Force to the
Commission concerning a violation of the Sunshine Ordinance (after issuing an Order of
Determination) will bypass the staff Investigation process and proceed straight to a hearing
before the Commission:* ‘However "the Executive Director must provide appropriate notice 15
days prior to the heanng e

Decision Point"3(b:

all the Commlsswn approve the language of Section II1.B., as set forth

Sunshine Ord
before the Commi ion ‘if enlforcement action is not taken by a city or state official 40 days after
a complaint is filed:47 yrdinance does not define what it means to “file” a “complaint”
before going to court and it does not define “enforcement action.” The Ordinance also does not
indicate which “city or'state official” has the power to consider complaints under the Sunshine

Ordinance.

By regulation, the Commission may adopt a reasonable interpretation that clarifies the 40-day
requirement. Section II1.C. specifies that if the Task Force or a Complainant has notified the
District Attorney or California Attorney General of an alleged violation of the Sunshine
Ordinance, the Executive Director may not take action on the complaint regarding the alleged
violation until at least 40 days have passed after such notification and the enforcement agency
receiving the notification has failed to act.

CADOCUME~I\CDRustomLOCALS~1\Temp\notesAFBEFC\Sunshine Memo. Augnst. 17.2010.doc 4

31



32

Decision Point 3(c): Shall the Commission approve the language of Sectlon OI.C., as set forth
on page 2 of the proposed regulatlons‘?

4. Section IV — Investigations; Report and Recommendation

Summary: Section IV outlines the process for investigating alleged violations of the Sunshine
Ordinance. Section IV does not apply to referrals from the Task Force; such referrals proceed
directly to a hearing before the Commission. The pertinent provisions of Section IV are as
follows: ST

1) Factual Investigation — The Executive Director’s investigation may include, but is not
limited to, interviewing the Respondent(s) and any witnesses and reviewing
documentary and other evidence. Staff propo. smg the phrase‘_ may include”
instead of “shaH include” because cases can.y

2) Report of Investi gatlon After completmg the investi gat‘ n, the Executive Director
must prepare a written report Whlch Wlll include a surmna:xy of factual and legal

ill be one of the following: a) a finding of violation of the
i oposed penalties b)a fmdmg of v101at10n of the Sunsh_me

Ordinance a:rtidl
of the. Sunshine
__._;.Comtmssmn

- The report is a"piiblic document. However, in order to preserve the integrity of the
investigation, internal staffnotes are not disclosable until the Commission has issued
a final decision follomng the hearing, accepted a stipulation, decision and order or
dzsrmssed the matter (See Section VI B. of proposed Regulations.)

a. If the report recommends a finding of violation and penalties, the Executive
Director must inform the Commission and schedule a hearing pursuant to
Section IV.C.

b. If the report recommends a finding of violation and stipulation, the Executive
Director must so inform the Commission. Thereafter, any two or more
Commissioners may cause the matter to be calendared for consideration by the
full Commission in open session at the next Commission meeting held no
sooner than ten days after the date the Executive Director informs the
Commission of the settlement recommendation. During this meeting,
Commissioners may ask staff questions and must take one of the following

CADOCUME~NCDRustom\ LOCALS~1\Temp\notes AFBEFC\Sunshine. Memo. August. 17.2010.doc 5



actions, each of which requires the vote of at least three Commissioners:

1) accept the stipulation; 2) reject the stipulation and instruct staff to seek a
different settlement amount; or 3) reject the stipulation and instruct staff to
schedule a hearing pursuant to Section IV.C. of the Regulations.

A Commissioner’s request to calendar the matter for consideration by the full
Commission must be received by the Executive Director no fewer than five
days prior to the date of the meeting, so that the Executive Director may
comply with the applicable notice and agenda requirements.

If the matter is not calendared by the Commission, the stipulation must be
signed by the Executive Director, the Commiséidh‘Chairperson and the
Respondent; and the Executive Director must inform the Complamant of the
finding of violation and stipulated order::

¢. Ifthe report recommends a finding of no vxolatlon and d1sm1ssa1 the.
dared for consideration by the
ommission meeting held no

¢ Director informs the

ke one of the following
three Commissioners:

......

by the Executive Director no fewer than five
of the meeting, so that the Executive Director may

comply Wlth the applicable notice and agenda requirements.

- Iftwoor more Commissioners do not request the matter to be calendared, the
. Executive I Director may take no further action except that he or she must

“inform the Complamant and the Respondent of the finding of no violation and
dismissal.

3) Delivery of Report and Notice of Hearing — If a hearing is scheduled, the Executive
Director must deliver a copy of the written report to each Respondent and the
Complainant, along with a written notice of the date, time and location of the hearing,
at least 45 days in advance of the hearing date.

Although the Complainant will not have a formal role in the hearing, providing the
Complainant with a copy of the written report serves two important purposes: a) it
proactively allows the Complainant to learn what the Commission staff has done with
his or her complaint ~ the report is a public document and providing it to the

CADOCUME~NCDRustorm\LOCALS~1\Temp\notes AFBEFC\Sunshine Memo. August. 17.2010.doc 6
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Complainant addresses past criticism from the Task Force and members of the public
that the Commission’s handing of Sunshine complaints is done without public
scrutiny; and b) it promotes transparency for Commission handling of complaints
related to the Ordinance, a long-standing goal of the Task Force.

_ 4) Response to Report — If a hearing is scheduled, each Respondent may submit a
written response to the report.

5) Rebuttal to Response — The Executive Director may submit a;written rebuttal to any
response.

Decision Point 4: Shall the Commission approve the langua,

on IV, as set forth on
pages 3-5 of the proposed regulations? :

5. Section V.A., V.B. and V.D. — Hearing Rules and Procedures

Summary: Sections V.A., V.B. and V.D. outline the heanng process for alleged vio atlons of the

Sunshine Ordinance and referrals from the Task Force. 'Although patterned after the regulations
which govern the hearing process for non-Sunshine complainis, there are several key differences:

e Respondent violated the Ordinance. Respondent must refute or
lied on by the Task Force to show that he or she did not violate

5) If the hearing’is not a Task Force referral but relates to a Sunshine complaint, the
Respondent will be given an opportunity to speak before the Commission, and staff
will present the case. No other live testimony will be permitted.

6) Section V.D adds language that if the Commission finds that if any of the
confidentiality provisions of the San Francisco Charter is applicable, including but not
limited to sections Appendix C, section C3.699-13, and Appendix F, sections F1.107,
F1.110, and F1.111, unless such provision conflicts with an express non-
confidentiality provision in California Government Code section 6250 et seq.
(California Public Records Act) or section 54950 et seq. (Ralph M. Brown Act), such

CADOCUME~INCDRustom\LOCALS~1\Temp\notes AFBEFC\Sunshine Memo. August. 17.2010.doc 7




provision will serve as an absolute defense against an alleged violation of the
Ordinance. '

As with the standard of proof in non-Sunshine complaints, the Commission may determine that
the Respondent violated the Ordinance only if a person of ordinary caution and prudence would
conclude, based on a preponderance of the evidence, that the Respondent commitied the
violation.

These provisions serve not only to expedite the resolution of the complaint, but they also provide
transparency in the handling and resolution of the matter, which aids.both the Commission in its
public outreach efforts and the Task Force’s stated desire to be mvolved in the Commission’s
investigations and enforcement process. :

The draft regulations also prov1de that a respondent who fail to appear at the hearmg may be
deemed fo have admitted the violation(s) bought aga ‘ :

Decision Point 5(a): Shall the Commission appro
V.D. as set forth on pages 5-8 of the proposed regulati

0. Section V.C. — Administrative OxQers and Penalt arning Letters

Summary: Section V.C. sets forth the procedures by which the ission determines:

1) whether a violation of the Sunshine Ordinance was wi 1ful in nature; and 2) what orders and
penalties to issue. These proposals are modeled after the Commzssaon s Regulations for non-
Sunshine complaints. As gurfently drafted, the regulatlons prowde the following:

determine whet
relcvant cxrcum

o extent to which the recorci were practlcaily accessible; and 3) whether the
Respondent consulted with counsel prior to committing the alleged violation. The
Respondent may not use City monies to pay such penalties.

2) Ifthe Commlssmn determmes that the violation was not willful, it may issue warning
letters urging the Respondent to cease and desist the violation and/or disclose any
records required by law.

Staff recommends that the Commission discuss the issuance of monetary penalties for willful
violations of the Ordinance. The possibility of actual monetary penalties is not a guarantee of
ensuring a higher level of compliance with the Ordinance by City officials and employees.

Monetary penalties raise two issues that are worth considering. First, unlike non-Sunshine
complaints, any Respondent will necessarily be, by virtue of the alleged Sunshine violation, a
City employee. As such, the employee may have rights under the City’s various Memoranda of
Understanding (“MOU”) with labor unions to grieve any disciplinary action. There is a
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possibility that the imposition of a monetary penalty by the Commission could be deemed as a
disciplinary action and could thus be subject to the grievance procedure.

Second, the imposition of monetary penalties for willful violations of the Ordinance may, in
effect, be levied against the City itself, not the emaployee. Most MOUs contain language which
provides that a City employee will not incur personal liability for actions performed within the
scope of the employee’s employment.

Currently, the Commission, after making a finding of a willful violation of the Ordinance, can
only inform the Respondent’s appointing authority of its findings. The Commission may wish to
consider other penalties for willful violations of the Ordinance, non-monetary in nature, such as
making public the nature of the violation, including the Respondent’s hame and a summary of
the violation. However, please note that whatever penalty the Comnnssm imposes may be
subject to the grievance procedure under the employee’s ‘

Also, Section V.C.3. provides that if the Commission:finds an elected official __a department

head committed a wiliful violation of the Ordinanc &Commzssmn may issue a’ ﬁndmg of

3. the Commigsion has issued its final decision following the hearing.

Decision Point 6: Shall the Commi.ssion approve the language of Section V1, as set forth on
pages 8-10 of the proposed regulations?

'For example, IFPTE Local 21°s current MOU states the following: “The City shall defend and indemnify an employee against
any claim or action against the employee or account of any act or omission in the scope of the employee’s employment with the
City, in accord with, and subject to, the provisions of California Government Code Sections 825 et seq. Nothing herein is
deemed to supersede state law.” Other union MOUs contain similar language.

CADOCUME~NCDRustor\LOCALS~1\TempnotesAFBEFC\Sunshine Memo.August. 17.2010.doc 9
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8. Section VII — Stipulated Orders

Summary: Modeled after the regulations for non-Sunshine complaints, Section VII sets forth the
procedure by which a settlement agreement between the Respondent and the Executive Director
may be approved by the Commission.

Decision Point 7: Shall the Comunission approve the language of Section VI, as set forth on
page 11 of the proposed regulations?

1. Clean-up Language for Existing Regulations

CADOCUME~NCDRustor\LOCALS-1\Tempinotes AFBEFC\Sunshine. Memo. August. 17.2010.doc 10
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I PREAMBLE

Pursuant to San Francisco Charter section 15.102, the San Francisco Ethics Commission
promulgates these Regulations in order to ensure compliance with the San Francisco
Sunshine Ordinance, S.F. Admin. Code §§ 67.1, et seq. These Regulations shall apply
only to complaints alleging violations of the Sunshine Ordinance and referrals from the
Sunshine Ordinance Task Force. All matters involving alleged violations of conflict of
interest, campaign finance, lobbyist, campaign consultant or other ethics laws shall be
handled under the Ethics Commission's Regulations for Investigations'and Enforcement
Proceedings. '

IL-  DEFINITIONS

For purposes of these Regulations, the following deﬁﬂﬁioris shall apply:

A. "Business day" means any day other than a Saturday, Sunday, City holid:;
day on which the Cormnlssmn office is closed for busmess

B. "City" means the City and County of San Fran

other means of delivery, including delivery by e-mail or fax.
ission Chairperson, designated Commissioner or hearing

L “Exculpatory information” means information tending to show that the
respondent is not guilty of the alleged violations.
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L "Mitigating information" means information tending to excuse or reduce the
culpability of the Respondent's conduct.

K. "Order of Determination” means a final recommendation issued by the Task
Force concerning a violation of the Sunshine Ordinance.

L. "Referral” means a reference for enforcement and/or penalties from the Task
Force to the Commission, after the Task Force has issued an Order of:Determination
finding a violation of the Sunshine Ordinance. -

M. "Respondent” means a person who is alleged or identif; complaint to have
committed a violation of the Sunshine Ordinance.

N. "Stipulated order" means an order regarding a’ complzuni the termsiof. which have

been agreed to by both the Executive Director and the Respondent

0. "Sunshine Ordinance” means San Franasco fAdrmmstratlye Code section67.1, et

seq.

p. "Task Force" means the Sun: , established by San

Francisco Administrative Code secti

Qrdinance Task": é__rx

ividual mlenuonally violated

5
o

Q. "Wlllful v101at10n“ means a v101a on wh

111 COMPLAINTS ALLEGING VIOL: NS OF THE SUNSHINE

ORDINAN CE

mciudmg Commmsxo staff, may file a complaint with the
--ask Force allegmg a violation of the Sunshine ()rdmance When the

_ Force, the ‘Executive Director may handle the complaint
ese Regulatlons or may, in his or her dzscretmn take no

Executive Directorshall schedule a hearing at the next regular meeting of the
Commission, prévided that: 1) the Executive Director issue a written notice to each
Respondent and the original Complainant (real party in interest) of the date, time and
location of the hearing, at least 15 days in advance of the hearing date. The Executive
Director shall also provide a courtesy notice to the Task Force. Such hearings shall
otherwise be governed by the provisions of Section V of these Regulations.

C:\DOCGME»I\CDRustom\LOCALS~E\'l‘emp\notcsAFBEFC\~221(}551.doc
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C.  Ifthe Task Force or a Complainant notifies the District Attorney or California
Attorney General of a violation or alleged violation of the Sunshine Ordinance, the
Executive Director shall not take action on the referral or complaint regarding that
violation or alleged violation until at least 40 days after the notification date.

1IV. INVESTIGATIONS; REPORT AND RECOMMENDATION

A. Factual Investigation. The Executive Director's investigation may include, but
shall not be limited to, the interview of the Respondent(s) and any witnesses, and the
review of documentary and other evidence. The investigation shall be conducted in a
confidential manner, pursuant to San Francisco Charter, Appenchx section C3.699-13.

B. Report of Investigation.

s or her investigatioﬁ ‘Executive
hls or hér factual and kegai fmdmgs

1. After the Executive Director has comple
Director shall prepare a written report summar,
The report shall contain a summary of the leg p
evidence gathered through the Ethics Commission's i
exculpatory and mitigating information. In the report,
present statements including hearsay; declarations of investi;
the statements of witnesses, or the exammatzon of any other
not exceed 10 pages excluding attachme

rs or others relating to
] . The report shall

ised st1pu1at1on demswn and order; or ¢) a finding of no
ce and dismissal.” The report shall be delivered to the

*" Decision and Order. If the report recommends a finding of violation and
settlement; the Executive Director shall so inform the Commission.

The' er, any two or more Commissioners may cause the matter to be
calendared for consideration by the full Commission in open session at the
next Commission meeting held no sooner than ten days after the date the
Executive Director informs the Commission of the proposed stipulation,
decision and order. During the meeting at which the Commission considers
the proposed stipulation, Commissioners may ask staff questions and shall
take one of the following actions, each of which requires the vote of three
Commissioners: 1) accept the proposed stipulation; 2) reject the proposed
stipulation and instruct staff to seek a different settlement amount; or 3)

CADOCUME~NCDRustom\LOCALS~\Temp\notesAFBEFC\-2210561.doc
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reject the proposed stipulation and instruct staff to schedule a hearing
pursuant to Section IV.C. of these Regulations.

A Commissioner’s request 1o calendar the matter for consideration by the
full Commission must be received by the Executive Director no fewer than
five days prior to the date of the meeting, so that the Executive Director may
comply with the applicable notice and agenda requirements.

If two or more members of the Commission do not regi he matter to be
calendared, the Executive Director shall: 1) sign th pulanon 2) have the
Commission Chairperson sign the stipulation; 3 e Respondent sign
the stipulation; and 4) inform the Complaman the of violation

and stipulated order. %

Commissioners may cause the matter to be calendared for consideration by
the full Commission in open session at the’ next Commzsswn meetlng held

may ask staff questions amn
which requlres the vote of

; pnor' to the date of the meeting, so that the Executive Director may
ith the applicable notice and agenda requirements.

C. Delivery of Report and Notice of Hearing, If a hearing is scheduled pursuant to
section IV.B., the Executive Director shall deliver to each Respondent and the
Complainant a copy of the report summarizing the Ethics Commission's investigation,
with written notice of the date, time and location of the hearing, at least 45 days in
advance of the hearing date. The notice shall inform each Respondent that he or she has
the right to be present and represented by counsel at the hearing.
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D. Response to the Report.

1. If a hearing is scheduled, each Respondent may submit a written response to the
report. The response may contain legal arguments, a summary of evidence, and any
mitigating information. The response shall not exceed 10 pages excluding attachments.

2. If any Respondent submits a response, he or she must deliver the response no later
than 20 days prior to the date of the hearing. The Respondent must deliver eight copies

of the response to the Executive Director. The Executive Director;must'then immediately
distribute copies of the response(s) to the Commission. The R dent must deliver one
copy of the response to every other Respondent named in the:ri

E. Rebuttal.

1. The Executive Director may submit a written rebuttal to any response;
Executive Director chooses to do so, the Executive Director must deliver the reb
the Commission and each Respondent named in the ‘report no. Iater than seven days
to the date of the hearing. The rebuttal shall not exceed ﬁve ‘pages excluding

attachments. '

pnor

V. HEARING

A. General Rules and Procedures

1.

The hearing shall, be open to “Eh public. The C mmission may hold the hearing, or the
Commission may assign one o its members or a liearing officer to hold the hearing and
submit a report and recommh o .the: Comrmsszon If the Commissmn holds the

i Ongmal Complainant (real party in interest); and
Respondent(s)
No other live testimony shall be permitted.

b. For complaints alleging a violation of the Sunshine Ordinance, the following
parties have the right to appear and speak on his or her own behalf:

i. Executive Director; and
ii. Respondent(s).
iii. No other live testimony shall be permitted.
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2. Standard of Proof

The Commission may determine that a Respondent has committed a violation of the
Sunshine Ordinance only if a person of ordinary caution and prudence would conclude,
based on a preponderance of the evidence, that the Respondent has committed the
violation.

3. Burden of Proof

If the matter is a Task Force referral, the Respondent will bear th burden of proof to
show that he or she did not violate the Sunshine Ordinance. In such cases, the
Respondent must refute or rebut the evidence to show that he or she dld net violate the
Sunshine Ordinance. E

ve Dlrecter bears the burden of
n V.A.2"of these Regulat:ons in

If the matter is not a Task Force referral, the Ex
proof and must meet the standard set forth in §
order for the Commission to find that the Respo
Sunshine Ordinance.

4, Rules of Evidence

aring. For all other exhibits, either the Executive
Director or the orzgmal Comp ant (for Task Force referrals) or the Respondent may

< ‘miove to admit a parl:lcuiar exhibit/af the hearing, and the non-moving party shall have an
oppdrtumty to object pnor to the:Commission ruling on the admission.

Commissmn in advance of

6. Oral Argument

At the hearmg, thc Executwe Director or original Complainant (for Task Force referrals)
and each Respondent shall be allowed oral argument. The Commission, assigned
Commissioner, or hearing officer shall determine the appropriate length for the
arguments.

7. Failure to Appear

A Respondent who fails to appear may be deemed to have admitted the violation(s)
brought against him or her.
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B. Finding of Violation.

If the Commission conducts the hearing, the Commission shall determine, no later than
45 days after the date the hearing is concluded, whether the Respondent has committed a
violation of the Sunshine Ordinance. - If the Commission assigns one of its members or an
outside hearing officer to conduct the hearing, the assigned member or hearing officer
shall submit a report and recommendation to the Commission no later than 30 days after
the date the hearing is concluded, as described in section VLE of these Regulations.

The votes of at least three Commissioners are required to ﬁn 1 that a R
commﬂted a Vlolatmn of the Sunshine Ordmance The finding of a V101

participates in the decision shall certify on the record that he or she personaliy heard the
testimony (either in person or by listening to a tape or. recordmg of the proceeding) and
reviewed the evidence, or otherwise reviewed the entire record of the proceedings.

Sunshine Ordingnce, the Commission may issue orders and penalties requiring the
Respondent to:

(a) cease and desist the violation;

(b) disclose any documents or records required by law; and/or

CADOCUME~NCDRustorm\LOCALS~ N\ Tempunotes AFBEFC-221056 1. doc
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(c) pay a monetary penalty to the general fund of the City in an amount up to five
thousand dollars ($5,000) for each violation. The Respondent may not use City
monies to pay such penalties.

4. If the Commission finds that an elected official or a department head committed a
willful violation of the Sunshine Ordinance, the Commission may also issue a finding of
official misconduct and so inform the Mayor or appointing authority.

5. When deciding penalties, the Commission shall consider
circumstances surrounding the case, including but not limited to

e'televant

(a) the severity of the violation;
(b) the presence or absence of any intention to conceal, deceive, or mislt
(c) whether the violation was an isolated__inei;&_ent or part of a pattern;

{d) whether the Respondent has a prior record of ‘{}iOIaﬁSﬁé' and

(e) the degree to whlch the Res] ndent cooperated w1th'the_ mvesﬂgatmn and

d the Sunshme Ordinance but
qssue warning letters

ords required by law.

" Unless o‘shermse o
Comnmssxon must be pa1d in
-"”decxs;on :

d by the Commission, any penalties imposed by the
he Respondent within 90 days of the Commission's

D.  Finding of No Vi&lation.

If the Comm1331on determmes that there is insufficient evidence to establish that the
Respondent has committed a violation of the Sunshine Ordinance, the Commission shall
publicly announce this fact. The Commission's announcement may but need not include
findings of law and fact. Thereafter, the Commission shall take no further action on the
complaint. The Executive Director shall inform each Respondent and the Complainant or
original Complainant (for Task Force referrals) of the Commission's determination.

The application of any of the confidentiality provisions of the San Francisco Charter,
including but not limited to sections Appendix C, section C3.699-13, and Appendix F,
sections F1.107, F1.110, and F1.111, unless such provision conflicts with an express non-
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confidentiality provision in California Government Code section 6250 et seq. (California
Public Records Act) or section 54950 et seq. (Ralph M. Brown Act), is a defense against
an alleged violation of the Sunshine Ordinance.

VI. MISCELLANEOUS PROVISIONS
A. Ex Parte Communicaiions.

Once a complaint is filed with the Commission or referred by the Task Force, no
Commissioner shall engage in oral or written communications outside of a Commission
meeting regarding the merits of an enforcement action with the'Commission's staff, the
Respondent, the Complainant, original Complainant (for Task Force referrals), any
member of the Task Force or any person communicating on behalf of the Respondent,
Complainant, original Complainant (for Task Force.z fefféis) or any member of the Task
Force except for communications, such as schedul g maters generally comm1tted

between a court and a party appearing before

B.  Access to Complaints and Related Documen Deliberations.

Complaints, investigative files and information containe in shall not be disclosed
exceptl as necessary to the conduct of an’ mvestlgatxon Or as rex
Public Records Act (Government Code: sectzon 6250, et seq.) 0 an Francisco
Sunshine Ordinance. In order to guarantee the mtegnty of the investigation, internal
notes taken by the Executive Director or his or her staff regardmg complaints shall not be
disclosed until one of: lowing has occurred :

accepted staff’s_d;smissal recommendation;

‘oved. a stipulation, decision and order; or

issued its final decision following the hearing.

. Oaths and Affirmation

The CSiﬁm_ission, and individual Commissioners and hearing officers assigned to conduct

hearings, may administer oaths and affirmations.

D. of -;:D:ééignee by the Executive Director.

Whenever the Executive Director designates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the
Executive Director shall notify the Commission of the designation no later than the next
business day.
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E. Powers and Duties of Individual Commissioners and Hearing
Officers.

1. Unless otherwise provided, whenever the Commission assigns an individual
Commissioner or hearing officer to hear any matter under these Regulations, the assigned
Commisstoner or hearing officer shall have the same authority, and be subject to the
same restrictions, as the Commission. :

2. When an individual Commissioner or a hearing officer is ass 1to conduct a
hearing under these Regulations, he or she shall submit a report recommendation for

concluded. Thereafter, the Executive Director shaﬂ caiendar the matter for
at the next Comm1ssmn meeting not less than 15 days after the date the report

admission and exclusion of evidence o
merits.

The Commission Chair or the individual Commissioner or
hold the hearing may grant the request only upon a showing of

good cause.

G. Recordings.

Every hearing shall be electronically recorded.

CADOCUME~ICDRustom\LOCALS~1\Temp\notesAFBEFC\-2210561.doc
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H. Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

2. Whenever these regulations require delivery to a Respondent, delivery shall be
effective and sufficient if made by U.S. mail, personal delivery or any other means of
delivery agreed upon by the parties under section II, subsection G, t

a. If the Respondent is a City employee, to the empl;
address or to the address listed with the (Controller/ Payroll).ds*
address.

ins of at least one inch at the left right, top and bottom of
2-spaced in no’ smalier than 12 point type. Each page and

A. At any time after the Commission takes jurisdiction over a complaint, the
Executive Director may: enter into negotiations with Respondent for the purpose of
resolving the fac 'alwand legal allegations in a complaint by way of a stipulation, decision
and order. Any proposed stipulation, decision and order shall explicitly state that:

(1) the proposed stipulation, decision and order is subject to approval by the
Commission;

(2) the Respondent knowingly and voluntarily waives any and all procedural rights
under the law and these Regulations; '

CADOCUME~NCDRustom\LOCALS~1\TempinotesAFBEFC\-2210361 .doc
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(3) the Respondent understands and acknowledges that the stipulation is not binding
on any other agency, and does not preclude the Commission or its staff from
referring the matter to, cooperating with, or assisting any other agency with regard to
the matter, or any other matter related to it;

(4) the Respondent agrees that in the event the Commission refuses to approve the
proposed stipulation, it shall become null and void; and

(5) in the event the Commission rejects the proposed stipulation'éhii a full hearing
before the Commission becomes necessary, no member of the Commission shall be
disqualified because of prior consideration of the st;pulatlon s

B. The stipulation shall set forth the pertinent factss d may mclude an agreement as
to anything that could be ordered by the Commissionunder.section V, subsectxon Cof
these Regulations. -

1%: 1 Respondent the
ation and shall place the
ing no sooner than ten days
of the stipulated

C. Once the Executive Director enters into a
Executive Director shall inform the Commission of thi
matter on the agenda at the next Commission meeting
from the date the Executive Director informs the Commis
agreement. :

D. Stipulations must be approved by the Comrmss n and, upon approval, must be
anmounced publicly. The stlpulated order shall have the f ._ }force of an order of the
Commission. a W

CADOCUME~INCDRustom\LOCALS~1\Temp\notes AFBEFC\-2210561.doc
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L PREAMBLE

These Regulations of the San Francisco Ethics Commission are promulgated in order to
ensure the fair, just, and timely resolution of complaints presented to the Commission
that allege violations of laws within the Commission’s jurisdiction by:

1. Setting and maintaining objective standards for the investigation and prosecution
of matters brought before the Commission;

2. Eliminating any political or improper influence in the i
prosecution of persons accused of ethics violations;

3. Protecting the privacy rights of those accused of ethics violations by maintaining
the confidentiality of complaints filed with, and mvesugauons ‘conducted:
Commission; :

4. Setting and enforcing reasonable time hmlts-'thhm whlch enforcement
proceedmgs should be completed;

5. Coordinating and sharing witk:other governmenta gén_g_:ies the responsibility for
investigations and prosecutions of co nts, whenever consistent with the interests of
justice; :

6. Delegating to the Commission s '
resolution of complamts at staff level, whil

L DEFIN I’I‘I()NS

“Crediblé”means offering reasonable grounds for being believed.

F. “Day” means calendar day unless otherwise specifically indicated. If a deadline
falls on a weekend or City holiday, the deadline shall be extended to the next working
day.

N



G. “Deliver” means transmit by U.S, mail or personal delivery to a person or entity
or to an agent authorized to accept delivery on behalf of the person or entity. For
purposes of these Regulations, delivery may be made by leaving copies of the material
with a responsible person at either the residence or place of business of the person or
entity to whom the material is directed. The Commission, the Executive Director or a
respondent receiving material may consent to any other means of delivery, including
delivery by e-mail or fax. In any proceeding, following a determination of probable
cause, the Commission Chair or designated Commissioner or hearmg ofﬁcer may order
that delivery of briefs or other materials be accomplished by e-mail.-+~

H. “Enforcement action” means an action pursuant to SanFranmsco Charter section
C3.699-13.
L “Exculpatory information” means informatio

respondent is not guilty of the alleged violations.

L “Fxecutive Director” means the Executi
Executive Director’s designee.

K. “Mitigating information” means information tending
significance of the respondent’s conduct

excuse or reduce the

L. "Probable cause" means that based on the ev1dence presented there is reason to
believe that the respondent committed a v1olat1011 of faw.

M. “Responde t” mea erson or enuty. that is alleged in a complaint to have

="*lobbymg, campaign consultmg, cts of interest, or governmental ethics, and State
laWs:g lating to campaign finance; conflicts of interest, or governmental ethics, including,
but not limited to: San Francisco Charter section 15.100 et seq. and Appendix C (ethics);
the San Franclsco Campa:lgn and Govemmental Conduct Code; the-San-Franeisee

> = the Political Reform Act of 1974,

Government Code section 81000 et seq.; Government Code section 1090 et seq.; and
Government Code section 3201, et seq.

. COMPLAINTS
A. Formal Complaints.

1. Any person or entity may file a formal complaint alleging a violation of law.
Formal complaints must be made in writing on a form specifically provided by the
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Commission staff. Formal complaints must include the following mformatmn, upon the
complamant’s information and belief:

(a)the name and address of the respoﬁdent;
(b)the provision(s) of law allegedly violated;

(¢)the facts constituting the alleged violation(s);

(d)the names and addresses of witnesses, if any; and

(e)identification of documents or other evidence Which may prov‘ the facts
constituting the alleged violation(s), if any. :

y. Any formal complalnt“;not filed
omplainafit under penalty of t per_;ury If

2. Formal complaints may be ﬁled anonym

,,,,,

the complainant is an entity, the complaint mitist b
perjury by an authorized officer or agent of the ent

3. The Executive Director sha
the process described in Section IV.

ormal complaint
hone, in person, or in

Iv. REVIEWOECOMPLAINTS

A. Preliminary Review. The Executive Director must conduct a preliminary review
of each formal complaint. This inquiry may include reviewing relevant documents,
communicating with the complainant, communicating with the respondent, and any other
inquiry to determine whether a full investigation is warranted.

B. Dismissal of Complaint. Based on the allegations and information contained in a
complaint, and the Executive Director’s preliminary review, the Executive Director may



dismiss the complaint if the allegations do not warrant further action for reasons that may
include, but are not imited to:

I. Credible evidence clearly refutes the allegations.

2. The allegations, if true, do not constitute a violation of law within the
Commission’s jurisdiction.

3. The complaint contains an expression of opinions, rath specific

allegations.

4. The allegations contained in the complaint are ¢ :
already have been resolved, by the Comnnssmn or. anothe
agency. o,

If the Executive Director dismisses a complaint under this section, the Executive
“shall take no further actxon on the complaunt except that he or she may: 1) mfo

lieve a Violation May Have Occurred. If, based on the
ion contamed ina complami and the Executlve Director’s

e Commission whether the Distrlct Attorney or City Attorney has
pursue an investigation of the complaint.

Attorney shall i
initiated or intend

If neither the District Attorney nor City Attorney intends to pursue an investigation, the
Executive Director shall, within 14 days of such notification, inform the complainant in
writing of the action, if any, that he or she has taken or plans to take on the complaint,
together with the reasons for such action or non-action. If the Executive Director has not
informed the complainant of the action that he or she has taken or plans to take on the
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complaint within 14 days, the complainant shall be notified of the reasons for the delay
and shall subsequently receive notification as provided above.

V. CONDUCT OF INVESTIGATIONS

A. Factual Investigation. The Executive Director’s investigation may include, but shall

" not be limited to, the interview of the réspondent(s) and any witnesses, the deposition of

respondent(s) and/or witnesses, and the review of decumentary and other evidence.

" B. Subpoenas. Dunng an investigation, the Executzve Director may compei by

subpoena the testimony of thnesses and the production of documénts relevant to the
investigation. e :

V1. DETERMINATION THAT THERE IS NOT PROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW  OCCURRED '

A. Executive Director Determination and € ndarl
determines that there is not probable cause to believe'
the Executive Director shall inform the Commission of
clear and concise reasons supportmg that deterrmnatmn

the Executive Director

on of law has occurred,
determination and provide

Theteafter any two or more

C. Ci)mmlsswn Declswn to DlSllliSS. If the matter is calendared for consideration
by the Comrmssmn and- 1f the Commission decides that there is not reason to believe that
a violation of law ‘may 1 have occurred, the Commission shall take no further action on the
complaint other thar_;_ '1) inform the complmnan’: and respondent of the Commission’s
decision; 2) at the Commission’s discretion, issue a warning letter to the respondent; or
3) at the Comumission’s discretion, refer the complmnt to another agency for its
appropriate action.

D. Commission Decision Not to Calendar. If the Executive Director determines
that there is not probable cause to believe that a violation of law has occurred, and if after
the Executive Director informs the Commission of the determination the Commission
does not calendar the matter for consideration pursuant to section VI(A), the Executive



Director shall take no further action except that he or she may: 1) inform the complainant
and respondent of the Executive Director’s decision; 2) at his or her discretion, issue a
warning letter o the respondent; or 3) at his or her discretion, refer the complaint to
another agency for its appropriate action. '

VII. RECOMMENDATION THAT THERE IS PROBABLE CAUSE TO
BELIEVE A VIOLATION OF LAW HAS OCCURRED

A. Probable Cause Report. When the Executive Director determines there is
probable cause to believe a violation of law has occurred, the Executive Director shall
prepare a written “probable cause report” and schedule a probablé’_ cause hearing. The
probable cause report shall contain a summary of the laws that the Bxecutlve Director
believes the respondent(s) violated and evidence gathered through the investigation,
including any exculpatory and mitigating information." In'the probable cause:report the
Executive Director may present statements xncludmg hearsay, declarations o
investigators or others relating to the statements'of witnesses; or the examination.
physical evidence. Unless otherwise penmtted y the: Comnussmn Chair orthe
Commission Chair’s designee for good cause shown,: th_ obable cause report shall not
exceed 25 pages excluding attachments. '

t and Notlce of i’robable Cause Hearing.
ndent a copy of thé probable cause

on,of the probable cause hearing, at
inform each respondent

B. Delivery of Probable Caus
The Executive Director shall deliver t ;
report, with written notice of the date, tim and i
least 45 days in advance of the hearing date,

20 days priox (
deliver mate: email, the respondent must deliver a total of eight copies of the
response 1o the ive Director. The Executive Director must then immediately
distribute copies of the response to the Commission. The respondent must also deliver
one copy of the response to every other respondent named in the probable cause report.

D. Rebuttal . The Executive Director may submit evidence or argument in rebuttal
to a response. If the Executive Director chooses to do so the Executive Director must
deliver the rebuttal to the Commission and each respondent named in the probable cause
report no later than seven days prior to the date of the probable cause hearing. Unless
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otherwise permitted by the Commission Chair or the Commission Chair’s designee for
good cause shown, the rebuttal shall not exceed ten pages excluding attachments.

VIH. PROBABLE CAUSE HEARING; DETERMINATION OF
WHETHER AND HOW TO PROCEED WITH A HEARING ON
THE MERITS

A. General Rules and Procedures.

1. Unless otherwise decided by the Commission, the Conymission shall sit as a
hearing panel to conduct the probable cause hearing. The C n may assign one of
its members to conduct the probable cause hearing and sub '
recommendation to the Commission. :

based on the ev1dence that there is a reasonal
commztted the v101at10n V-

e probable cause determination no later than 45 days after the
d. If the Commission assigns one of its members to conduct

mission shall make the probable cause determination no later
than 45 days after theé/assigned member delivers his or her report and recommendation.

2. A determiination that there is probable cause to believe that a violation of law has
occurred shall be based on the entire record of the proceedings. Each Commissioner who
participates in the decision shall certify on the record that he or she personally heard or
read the testimony (either in person or by listening to a tape or reading the transcript
prepared by a court reporter) and reviewed the evidence, or otherwise reviewed the entire
record.
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3. The Commission shall not make a finding of probable cause if it is presented with
clear and convincing evidence that, prior to the alleged violation:

(a) the respondent had requested and obtained a written opinion from the
Commission;

(b) the respondent, in requesting the opinion, disclosed truthfully all the material
facts pertinent to the case; .

(c) the Comimission or its staff issued a formal, written opi I With which both the

District Attorney and City Attorney concurred; and

leged in the compiamt in good-
jommission.

(d) the respondent committed the acts or violation
faith reliance upon the formal, written opinion

4. If the Commission determines that therg isinot probable cause to beheve a
violation has occurred, the Commission shall dismis
action on the complaint, except: 1) inform the complai
Commission’s decision; 2) at the Commission’s discreti
respondent; or 3) at the Commission’s:discretion, refer th
for its appropriate action.

d each respondent of the
ue a warning letter to the
plaint to another agency

5. If the Commission determines that there i3 (_)babie cause'to believe a violation of
law has occurred, the Commission shall announce its detemnnatzon in open session. The
announcement shal summary of the allegatmns for which the Commission
determines there isipt

ission, the Comm1ssmn‘sha11 sit as the hearing panel to hear the merits of the
case. The Commission may also sit as the hearing panel to hear the case, with an outside
hearing ofﬁcer presiding, or designate an individual Commissioner or an outside hearing
officer to hear. the case. and file a report and recommendation for decision by the
Commission. -

2. The Commission shall provide for resolution of preliminary matters in advance of

- the hearing on the merits. Unless otherwise decided by the Commission, the Commission
Chair shall hear and decide preliminary matters pursuant to Section X, subsection B. The
Commission alternatively may designate an individual Commissioner or an outside
hearing officer to hear and decide preliminary matters.
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3. The Commissioner or hearing officer assigned to decide preliminary matters shall
also be authorized to provide for the issuance of subpoenas.

D.  Amending Probable Cause Determination,
Before the Executive Director has scheduled the hearing on the merits, or no later than 60

days prior to the date the hearing on the merits is scheduled to commence, the Executive
Director may request that the Comission amend the probable cause ,determination to

respondent(s) and the Commission shall follow the proced
and VIII, and the Executive Director shall issue an amend
hearing on the merits following the procedures set forth in

IX.
HEARING ON MERITS

A, Issuance of Accusation.

Except as provided in Section XI, foll
Commission, the Executive Director §
clearly specify the prov1s10ns of the Ea

notice of the d e and location of the commencement of the hearing to each
respondent at least 5 days prior to the commencement of the hearing. The notice shall
be in substantially the following form:

“You are hereby notified that a hearing will be held
before the Ethics Commission (or name of hearing officer
or assigned Commissioner)at __ onthe dayof -
20 ,atthehourof | at(location of ), upon
the charges made in the accusation. You may be present



at the hearing, may, but need not, be represented by
counsel, may present any relevant evidence, and will be
given an opportunity to cross-examine all witnesses
testifying against you. You may request the issuance of
subpoenas to compel the aftendance of witnesses and the
production of books, documents or other things by
applying to the Commission on or before (date).”

X. DISCOVERY; HEARING BRIEFS; PRELIMINARY MA" TERS.

A. Discovery. The Executive Director and each respondént shall be entlﬂed to pre-
hearing discovery in accordance with the provisions of California
Procedure Act, Government Code, Title 2, Division 3 Part Chapte: ction 11500
et seq. : '

B. Resolution of Preliminary and Procedﬁiﬁél Mattefs.

1. The Executive Director and any respondent may present prehmmary matters,
unrelated to the merits of the accusation, to the assigned Commissioner or hearing officer
t to Section VIII subsecuon C(2) Preliminary

designated to hear such matters purs

hearing on the merits. At the same timie that the request is delivered to the assigned
Commissioner of hearing officer, the requester must deliver copies of the request to the
Executive Director and every other respondent named in the accusation.

3. The request for resolution of preliminary matters may contain legal arguments
and a summary of the facts underlying the request. Unless otherwise permitted by the
assigned Commisstoner or hearing officer for good cause shown, the request shall not
exceed 15 pages excluding attachments. |

10
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4, The Executive Director or each respondent may submit a written opposition fo a
request for resolution of preliminary matters. The opposition must be delivered to the
assigned Commissioner or hearing officer no later than ten days after the date of delivery
of the request. Af the same time that the opposition is delivered to the assigned
Commissioner or hearing officer, the party submitting the opposition must deliver copies
of the opposition to the Executive Director and every other respondent named in the
accusation. Unless otherwise permitted by the assigned Commissioner or hearing officer
for good cause shown, the opposition shall not exceed ten pages excluding attachments.

5. The requestor may submit a written reply to an opposition.” The reply must be
delivered to the assigned Commissioner or hearing officer no later than five days after the
date of delivery of the opposition. At the same time that the reply is'delivered to the
assxgned Commissioner or heanng ofﬁcer the party sy itting the repiyfj,‘must deliver

ssue d written decision on
an five days prior to the

6. The assigned Commissioner or hearing offic
each request for resolution of preliminary matters no 1
commencement of the hearing on the merits.

7. The Executive Director or any espondent may submit n request for
reconsideration, by the Comumission, assigned Commlssxoner or.hearing officer who will
conduct the hearing on the merits, of any declsmn ‘made ¢ on prehmmary matters. A party

merits. If either party requests a written decision, the assigned Commissioner or hearing
officer shall i 1ssue a wrltten decision no later than 20 days after the date of the request.

C. Hearing ﬁnefs.

The Executive Director shall, and any respondent may, submit a hearing brief. The brief
shall outline significant legal arguments and list evidence and witnesses to be presented
at the hearing. The brief is not required to list anticipated rebuttal evidence or rebuttal
witnesses. Unless the Commission or outside hearing officer agrees to accept briefs by
email, six copies of the brief shall be delivered to the Commission, assigned
Commissioner, or outside hearing officer no later than 20 days prior to the date the

11
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hearing on the merits commences. The Executive Director shall deliver a copy of the
Executive Director’s brief to each respondent named in the accusation. Each respondent
who chooses to submit a brief shall deliver copies of the respondent’s brief to the
Executive Director and to every other respondent named in the accusation.

D. Issuance of Hearing Subpoenas.

- The Executive Director and any respondent named in the accusation may request the
issuance of subpoenas for the attendance of witnesses and for the produétion of
documents at the hearing on the merits. Requests for the issuance of subpoenas should be

document subpoena, it shall be accompanied by a declaranon which inclu
following information: a specific description of the' documents sought; an nation of

why the documents are necessary for the resolution of the complaint; and the nas
address of the witness who has possession or control of the documents. Subpoen
be issued upon approval of the Commission or the Comrmsszoner or hearing officer
designated by Section VIII, subsection C(2).

XI. DISCOVERY OF EXCULP.
DISMISSAL OF COMPLAIL
THE MERITS

Y INF ORMATION AND
R O HEARING ON

A, Discovery of Excul”atory Informa n. Follo he delivery of the probable
cause report, if the Executive Di ¢ of or discovers any exculpatory
information with ; respeci to any charge listed in'the accusation, the Executive Director
shall notify the Comrmssxon and the respondent “of this information.

ecommendahon After a determination of probable cause and before
s, the Executwe D;recior may recommend that the Comnusszon

has not done so already, the Executive Director is not
on and the Commission need not hold a hearing on the

recommendat;

C. Commission Consideration of Dismissal Recommendation. The Executive
Director shall present the dismissal recommendation and the reasons for the
recommendation to the Commission in a public memorandum. Thereafter, any two or
more members of the Commission may cause the complaint to be calendared for
consideration by the full Commission in open session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the Executive Director’s recommendation. A Commissioner’s request
that a complaint be calendared must be received by the Executive Director no fewer than

12

65



68

five days prior to the date of the meeting, so that the Executive Director may comply with
the applicable notice and agenda requirements. If two or more members of the
Commission do not cause the complaint to be calendared, or if in open session a majority
of the Commission does not vote to override the dismissal recommendation, the
Commission shall take no further action on the complaint except: 1) inform the
complainant and each respondent of the Commission’s decision; 2) at the Commission’s
discretion, issue a warning letter to the respondent; or 3) at the Commission’s discretion,
refer the complaint to another agency for it appropriate action.

ination of probable
decide not to

D. Dismissal or Removal of Speclfic Charges After a det

such notice, the Commission shall not find a v101at10n based on the specifi
violation after a hearmg on the merits. : -

Xil. HEARING ON THE MERITS

A. General Rules and Procedi:ii

1. Public Hearing

‘that either the Executive
‘the Comm ssion, assigned Commissioner

The hearing on the merits shall be open
Director or the respondent(s) may request
or hearing officer exclude any witnesses.

2. Standard of Proof

The Commission may determme that: a respondent has committed a violation of law only
if a person of ordinary caution'and prudence would conclude, based on a preponderance
the evidence, that. th responden as committed the violation.

Rules of Eviden

¢‘admissible in an administrative proceeding governed by the California
Administrative Procedure Act shall be admissible in a hearing on the merits. The
Executive Director-and each respondent shall have the right to call and examine
witnesses under oath or affirmation, to introduce exhibits, to cross-examine and impeach
witnesses, and to rebut any evidence presented.

All evidéﬁc___

4. Exhibits

Where both parties stipulate to the admissibility of an exhibit, the parties shall so advise
the Commission in advance of the hearing. For all other exhibits, each party may move

13
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to admit a particular exhibit at the hearing, and the other party shall have an opportunity
to object prior to the ruling on the admission.

5. Witnesses
Witnesses shall be examined by the parties as follows: direct examination, cross-
examination, re-direct. After the parties have concluded their examination of a witness,

Commissioners shall have an opportunity to pose questions to the witness.

6. Oral Argument

At the hearing, the Executive Director and each respondent: ShaH be aliqwed oral

argument. The Commission, assigned Commissioner, or. hearing officer: shall determme
the appropriate length for the arguments.

B. Finding of Violation.

rits, the Commission shall
ncluded, whether the

on assigns one of its

erits, the assigned
1 to the Commxsswn

If the Commission as a whole conducts the hearing on:
determine, no later than 45 days afler the date the hearin
respondent has committed a violation:of law. If the Commis
members or an outside hearing officer duct the hearing
member or hearing officer shall submit arej : _",and recommenﬁ

hissioners are required to find a violation of law. The
rted by findings of fact and conclusions of law and
the roceedmgs Each Commissioner who

(a) cease and desist the violation;

(b) file any reports, statements or other documents or information required by law;
and/or

(c) pay a monetary penalty to the general fund of the City in an amount permitted
under the law that the Commission finds the respondent has violated, or, if the law

14
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does not specify the amount of the monetary penalty, in an amount up to five
thousand dollars ($5,000) for each violation, or three times the amount which the
respondent failed to report properly or unlawfully contributed, expended, gave or
received, whichever is greater.

2. When deciding on an order and penalties, the Commission shall consider all the
relevant circumstances surrounding the case, including but not limited to:

(a) the severity of the violation;

N

(b) the presence or absence of any intention to conceal, déceivei.or mislead;

(¢) whether the violation was deliberate, neghgent or in lvertent

(d) whether the violation was an isolated mcxdent or part of a pattern;
(e) whether the respondent has a prior record of v101at10ns of law; and

(f) the degree to which the respondent cooperated 'with the mvestlgdnon and
demonstrated a willingness to medy any wolatlons'.;;*

'ssmn any penalt;es imposed by the
within 90 days of the Commission’s

3. Unless otherwise ordered by thi
Commission must be paid in full by the res
decision.

D. Finding of No::;ViBiation.

icient evidence to establish that the
mmission determines that there is
has not committed a violation, the

If the Comnnssxon determmes that there is in
respondent has comrmtted a violation, or if the
sufﬁczent evidence to establzsh that the respon?

written communi¢; tlons outsxde of a Commission meeting, interview or settlement

_conference regarding the merits of an enforcement action with the respondent or
- complainant or any person communicating on behalf of the respondent or complainant

unless the communication is necessary for the conduct of the investigation or
enforcement action.

15



B. Access to Complaints and Related Docaments and Deliberations.

o en 0 o E1 g-

-

Ffaﬂeisee—Sw%sh&ne—Qféiﬂanee—ﬁe NQ complamt response thereto mvestlgative ﬁle or
information contained therein, or Commissioner and staff deliberations about complaints
shall be disclosed except as necessary to the conduct of an investigation, prior to a
probable cause determination.

2. After a determination of probable cause, the probable report.ithe:zesponse, and
the rebuttal shall be confidential, unless the respondent requested that the probable cause
hearing be public, All investigative documents, including notes andimemoranda, created
prior to the probable cause determination, such as the com main
confidential, except that the Executive Director may provide:a copy ofithé.complaint to
the respondent(s) if the Executive Director determines that disclosure is nécessary to the
conduct of the investigation. All investigative documents, including notes and |
memoranda, created by the Executive Director-and his or her staff after the pro
cause determination shall be confidential, except for. the accusation, until any suc
documents are either delivered to the Commission or respondent(s) introduced as
evidence or an exhibit, or distributed for public consumptlon such as an agenda or press
release.

i In addition to the proh1b1 n ex parte communications stated in Section XIII,
subsec' on A, except ata  public meeting of the Commission, Commissioners are

|, prior to a ﬁna ,.determmatlon on the merits of a complaint, from engaging in
oral or written cormnumcaﬁons regarding the merits of a complaint or enforcement action
with any person or entzty unless the communication is necessary for the conduct of the
investigation or'enforcement action. After a final determination on the merits of a
complaint, Commissioners may discuss matters in the public record.

C. (Oaths and Affirmations.

The Commission, and individual Commissioners and hearing officers assigned to conduct
hearings, may administer oaths and affirmations.

16
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D. Selection of Designee by the Executive Director.

Whenever the Executive Director designates an individual other than a member of the
Commission staff to perform a duty arising from the Charter or these Regulations, the
Executive Director shall notify the Commission of the designation no later than the next
business day. :

E. Powers and Duties of Hearing Officers.

1. Unless otherwise provided, whenever the Commission assigns an individual
Commissioner or hearing officer to hear any matter under these Regulations, the assigned
Commissioner or hearing officer shall have the same authoﬂty, and’ be subject to the
same restrictions, as the Commission. ;

ng officer is assigned toiheax and
erits, he or she shall; make an
e Commxssmn upon

When an individual Comissioner or a hes

2.

request by the Execunve Director or a respondent, pur
Section X, subsection B(7).

3. When an individual Comrmssmner ora hearmg officer.
probable cause hearing or hearing on the merits, he or she shal
recommendation for decision by the Commission.” The report and recommendation shall
contain pr()posed ﬁndmgs of fact and conclus:ons of law:: COples of the report and

Statut of antahons.

I. Unless othermse stated in local or State law, for statute of limitations purposes,
an action or proceedmg for administrative penalties is brought or commenced by the
Executive Director on the date the Executive Director delivers the probable cause report.

2. If there is no statute of limitations for violations of the law allegedly violated, the
probable cause report must be delivered within four years of the date of events which
form the basis of the complaint, or the date that the events constituting the basis of the
complaint were discovered by the Ethics Commission, whichever is later.

17
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G. Ixtensions of Time and Continuances.

Whenever the Executive Director, a respondent, or a witness is required to complete an
act or produce materials pursuant to these Regulations, that party may request an
extension of time. Requests for extensions of time may be made to the Commission
Chair or the Commission Chair’s designee. The requester must deliver the request to the
Commission Chair or designee and provide a copy of the request to all other parties no
later than ten business days before the deadline to complete an act or produce materials.
The Commission Chair or designee shall have the discretion to co mtimely
requests. The Commission Chair or designee shall approve or d the request within
five business days of the submission of the request. The Co Chair or designee
may grant the request only upon a showing of good cause.

Commissioner or hearing officer assigned to hold ihe hearing, and providé ac
request to all other pames no later than ten busmess days before the date of the

H. Referrals to Other Enforcement Age
At any time after the ﬁhng of a complamt, the Commission or Executive Director may

another’ govemment agency or official if the Commission or Executive
hat the agency or official may more appropnately resolve the

should be t:
initiating its o
allegations and fag

orcement action, including disciplinary action, based on the same

I. Recordings and Transcripts.

Every probable cause hearing and hearing on the merits shall be tape-recorded. Where
the Commission assigns a Commissioner to conduct a probable cause hearing, and where
the Commission assigns a Commissioner or hearing officer to conduct a hearing on the
merits, the hearing shall also be recorded stenographically. The Commission shall retain

18
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the tapes until the opportunity for legal challenge has been exhausted. Copies of a tape
shall be available to the respondent upon request.

J. Place of Delivery.

1. Whenever these Regulations require delivery to the Commission, its members, or
the Executive Director, delivery shall be effected at the Commission office.

2. Whenever these regulations require delivery to a respond

subsection F, to:

a. If the respondent is a City employee, to the address listed
(Controller/ Payroll) as the employee's current address.

b. If the respondent is a former C1ty employee, t the address hsted with the
City's retirement system.

c. If the respondent is a current or former candldatc or commntittee registered
with the Ethics Commission, to the address ovided to the Ethic Commission by that
candidate or committee,

d. if subsectlons (a) through (c) are:not appilcable, to an address reasonably
calculated to give d reach the respondent :

It is the responsi

) ployees, or cangidates or committees who file reports
with the Ethics Commi

aintain accurate addresses with relevant City

Whenever these Reguiatlons impose a page limitation, a “page” means one side of an 8%
inch by 11 inch'page, with margins of at least one inch at the left, right, top and bottom of
the page, typewi'x ten and double-spaced in no smaller than 12 point type. Each page and
any attachments shall be consecutively numbered.

L. Public Summary of Dismissed Complaints.
Notwithstanding any other provision of these regulations, the Executive Director may

provide a public summary of dismissed complaints. Such summary may include, but
need not be limited to, a generic description of each dismissed complaint and a summary
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of the reasons for dismissal, provided that such information shall comply with the
confidentiality requirements of the Charter.

M.  Conclusion of Hearing on the Merits.

For the purposes of these Regulations, a hearing on the merits concludes on the last date
on which the Commission hears argument or testimony in the proceeding.

XIV. STIPULATED ORDERS

A. At any time after the Commission takes jurlschctlon overa oomplamt the
Executive Director may enter into negotiations with a respondeni for the purpose of
resolving the factual and legal allegations in a complamt-,by way of a Stlpulation decision
and order. Any proposed stipulation, decision and order shall explicitly state. that

(1) the proposed stipulation, decision and
Commission;

(2) the respondent kwnowingly and voluntarily waive
under the law and these RegulationS'

(3) the respondent understands and acknowledges that the ion is not binding
on any other law enforcement agency, and does not preclude’the Commission or its
staff from referring the matter to, cooperating with; ‘or- -agsisting any other
government agen haegard to the matter, Or any ¢ other matter related to it;

(4) the respor
proposed stipui

at in the event the Commission refuses to approve the
become null and void; and

(5)in the event the G tsithe proposed stipulation and a full
V1dent1ary heanng before the Commission becomes necessary, no member of the
Commission shall be disqualified because of prior consideration of the stipulation.

The stipulated order shall:Set forth the pertinent facts and may include an
agreementas to anything: that could be ordered by the Commission under its authority
pursuant to. Charter sectlon C3.699-13.

C. Once the f‘_.xecutwe Director enters into a stipulated agreement with a respondent,
the Executive Director shall inform the Commission of this stipulation. Thereafter, any
two or more members of the Comumission may cause the stipulation to be calendared for
consideration by the full Commission in a closed session at the next Commission meeting
occurring no sooner than ten days from the date the Executive Director informs the
Commission of the stipulated agreement. If there is a vacancy on the Commission or if a
member must recuse himsel{ or herself from consideration of the stipulated order, one
member of the Commission may cause the stipulation to be calendared. Commissioners’
requests that a stipulated agreement be calendared for consideration by the full
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Commission must be received by the Executive Director no fewer than five days prior to
the date of the meeting, so that the Executive Director may comply with the applicable
notice and agenda requirements.

D. Stipulated orders must be approved by the Commission and, upon approval, must
be announced publicly. The stipulated order shall have the full force of an order of the
Commission.

XV. SEVERABILITY

If any provision of these Regulations, or the application therec y person or
circumstance, is held invalid, the validity of the remainder(of the Regt
applicability of such provisions to other persons and circumstances sha

.
L)

ations and the
be affected

thereby.

S:\Enforcement\invcstigations,Enforcemant.chuiaﬁons\Suﬁshinc.August.?.O10\Reguf'éféons.Ncn.Sunshine.Complaints.Proposcd.Aug
5 o ust.12.2010.doc
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