SUNSHINE ORDINANCE TASK FORCE
CITY AND COUNTY OF SAN FRANCISCO
AGENDA

Hearing Room 408
City Hall, 1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

May 2, 2012 — 4:00 PM
Regular Meeting

1. CALL TO ORDER, ROLL CALL, AND AGENDA CHANGES

Seat 1 (Vacant) ' Seat 8 Bruce Wolfe (Vice Chair)
Seat2  Richard Knee Seat 9 Hanley Chan

Seat 3 Sue Cauthen Seat 10 Hope Johnson (Chair)
Seat4 . Suzanne Manneh Seat 11 Jackson West

Seat5  Allyson Washburn ' '

Seat6  (Vacant) Ex-officio  (Vacant)

Seat 7  Jay Costa Ex-officio  (Vacant)

2. Supervisor of Records Report - Presented By Paula Jesson, Deputy City Attorney.
(Discussion and Action) (attachment) (approximately 15 minutes)

3. Resolution to support SB1001 to protect California's political disclosure database, Cal-
Access. (Discussion and Action) (attachment) (approximately 15 minutes)

4, Resolution to support SB1003 to provide injunctive and declaratory relief on past actions
by local agencies under the Ralph M. Brown Open Meetings Act.  (Discussion and
Action) (attachment) (approximately 15 minutes)

5. Survey of Costs of Compliance with Sunshine Ordinance. (Discussion and Action)
(attachment) (approximately 15 minutes)

6. Motion to schedule a Special Meeting in July 2012, due to Regular Meeting convening
on July 4, 2012, a holiday. (Discussion and Action) (approximately 15 minutes)

7. File No. 11084: Reconsideration of File No. 11084 Complaint filed by Libfary Users
Association against the Arts Commission for not providing an audio recording of a
meeting. (approximately 15 minutes) (Discussion and Action)

8. File No. 11099: Heariﬁg on complaint filed by Jason Grant Garza against the Department
of Public Health for allegedly not providing requested information. ‘(approximately 30
minutes) (Discussion and Action)
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10.

1. -

12.

File No. 12005 Complaint filed by Anonymous against the Municipal Transportation
Agency for allegedly not providing camera footage.

(@)

(0

Determination of jurisdiction on complaint filed by Anonymous against the
Municipal Transportation Agency for allegedly not providing camera footage.
(approximately 5 minutes) (Discussion and Action)

Hearing on eomplaint filed by Anonymous against the Municipal Transportation
‘Agency for allegedly not providing camera footage. (approxzmately 30 minutes)
(Discussion and Action)

File No. 12011: Complaint filed by Lars Nyman against Frank Lee, Department of
Public Works for allegedly not providing requested records regarding the Montgomery -
Alta Street Tree Project.

(@)

@)

Determination of jurisdiction on complaint filed by Lars Nyman against Frank
Lee, Department of Public Works for allegedly not providing requested records
regarding the Montgomery - Alta Street Tree Project. (approximately 5 minutes)
(Discussion and Action)

Hearing on complaint filed by Lars Nyman against Frank Lee, Department of
Public Works for allegedly not providing requested records regarding the
Montgomery - Alta Street Tree Project.  (approximately 30 minutes) (Discussion
and Action)

File No. 12012: Complaint filed by Lars Nyman against Frank Lee, Department of Public

(@)

)

- Works for allegedly not providing requested records and delayed response.

Determination of jurisdiction on complaint filed by Lars Nyman against Frank
Lee, Department of Public Works for allegedly not providing requested records
and delayed fesponse. (approximately 5 minutes) (Discussion and Action)

" Hearing on complaint ﬁled by Lars Nyman against Frank Lee, Department of

Public Works for allegedly not providing requested records and delayed response.
(approximately 30 minutes) (Discussion and Action)

File No. 12013: Complaint filed by William Clark against Howard Lazar, Arts
Commission for allegedly not providing documents of expenses charged to the Street
Artist Program for F'Y 2010-2011:

(@)

(®)

Determination of jurisdiction on complaint filed by William Clark against
Howard Lazar, Arts Commission for allegedly not providing documents of
expenses charged to the Street Artist Program for FY 2010-2011. (approximately
5 minutes) (Discussion and Action)

Hearing on complaint filed by William Clark against Howard Lazar, Arts
Commission for allegedly not providing documents of expenses charged to the
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13.

14.

15.

Street Artist Program for FY 2010- 2011 (approximately 30 mmu!es) (Discussion
and Action)

File No. 12014: Complaint filed by William Clark ageinst Tom DeCaigny, Arts
Commission for allegedly not providing an itemized list of expenditures for the Street
Artist Program FY 2012-2013 budget. :

(@)

(®)

Determination of jurisdiction on complaint filed by William Clark against Tom
DeCaigny, Arts Commission for allegedly not providing an itemized list of

- expenditures for the Street Artist Program FY 2012-2013 budget. (approximately

5 minutes) (Discussion and Action)

Hearing on complaint filed by William Clark against Tom DeCaigny, Arts
Comimission for allegedly not providing an itemized list of expenditures for the
Street Artist Program FY 2012-2013 budget. (approximately 30 minutes)
(Discussion and Action)

File No. 12015: Compliant filed by William Clark against Ben Rosenfield, Controller,
Controller’s Office for allegedly not providing documents regarding the authorization of
expenditures by the Street Artist Program. -

(@)

(b)

Determination of jurisdiction on complaint filed by William Clark against Ben
Rosenfield, Controller, Controller’s Office for allegedly not providing documents
regarding the authorization of expenditures by the Street Artist Program
(approximately 5 minutes) (Discussion and Action)

Hearing on complaint filed by William Clark against Ben Rosenfield, Controller
Controller’s Office for allegedly not providing documents regarding the
authorization of expenditures by the Street Artist Program. (approximately 30
minutes) (Discussion and Action) '

File No. 12016: Complaint filed by Michae] Petrelis against Castro Community Benefit
District for allegedly not providing proper public notice of the agenda and accurate
mrnutes

(@)

(®)

Determination of jurisdiction on complaint filed by Michael Petrelis against
Castro Community Benefit District for allegedly not providing proper public
notice of the agenda and accurate minutes. (approxzmatelv 5 minutes)
(Discussion and Action)

Hearing on complaint filed by Michael Petrelis against Castro Community Benefit
District for allegedly not providing proper public notice of the agenda and
accurate minutes. (approximately 30 minutes) (Discussion and Action)
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16.
17.
1.
10.
20.
21.
2.

23.

24.
25.

26.

27.

" Sunshine Ordinance Task Force Meeting Agentla April 4, 2012

Approval of Minutes from the April 4, 2012, Regular Meeting. (Action) (attachment)
(approximately 10 minutes)

Approval of Minutes from the October 25, 2011, Regular Meeting. (Action)

- (attachment) (approximately 10 minutes)

Approval of Minutes from the November 29, 2011, Special Meeting. (Action)
(attachment) (approximaz‘ely 10 minutes)

Approval of Minutes from the January 3, 2012, Special Meeting. (Action)

(attachment) (approximately 10 minutes)

Approval of Minutes from the January 24, 2012, Special Meeting. (Action)
(attachment) (approximately 10 minutes)

Approval of Minutes from the February 28, 2012, Regular Meetmg (Action)
(attachment) (approximately 10 minutes)

Approval of Minutes from the March 7,2012, Regular Meeting. (Action)
(attachment) (approximately 10 minutes)

Public Comment: Members of the public inay address the Sunshine Ordinance Task
Force (SOTF) on matters that are within SOTF’s jurisdiction, but not on today’s agenda.
(No Action) Public comment shall be taken at 5:00 pm or as soon z‘hereafz‘er as possible.

Report Compliance and Amendments meeting of March 20,2012. (Dlscussmn and
Action) (approximately 5 minutes)

Administrator’s Report. (Discussion and Action)
(approximately 5 minutes)

'Annouhcements, Comments, Questions, and Future Agenda Items. (No Action)

ADJOURNMENT
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Agenda.Item Information

Each item on the agenda may include: 1) Department or Agency cover letter and/or report; 2) Public
correspondence; 3) Other explanatory documents. For more information concerning agendas, minutes,
and meeting information, such as this document, please contact. SOTF Clerk, City Hall, 1 Dr. Carlton B.
Goodlett Place, Room 244, San Francisco, CA 94102.

Audio recordings of the meeting of the Sunshine Ordinance Task Force are available at:’
http://www.sfbos.org/index.aspx?page=9811 "

For information concerning Sunshine Ordinance Task Force please contact by e-mail sotf@sfgov.org or
by calling (415) 554-7724.

i

Public Comment _

Public Comment will be taken before or during the Committee’s consideration of each agenda item.
Speakers may address the Task Force for up to three minutes on that item. During General Public
Comment, members of the public may address the Task Force on matters that are within the Task Force’s
jurisdiction and are not on the agenda. Any person speaking during a public comment period may supply
a brief written summary of their comments, which shall, if no more than 150 words, be included in the
official file. :

Each member of the public will be allotted the same maximum number of minutes to speak as set by the
Chair at the beginning of each item, excluding persons requested by the Task Force to make
presentations.

Each member of the publlc who is unable to attend the public meeting or hearing may submit to the City, -
by the time the hearing begins, written comments regarding the subject of the meeting or hearing;. These
. comments will be made a part of the official public record.

Hearing Procedures

1. Complainant presents his/her facts and evidence 5 minutes

Other parties of Complainanf present facts and evidence Upto3 mlnutes each
2. City responds 5 minutes
Other parties of City respond Up to 3 minutes each

Above total speaking times for Complainant and City to be the same.

3. Matter is with the Task Force for discussion and questions.

4. Respondent and Complainant presents clarification/rebuttal 3 minutes

5. Matter is with the Task Force for motion and deliberation. :

6.  Public comment (Excluding Complainant & City response, Up to 3 minutes each
witnesses)

7. Vote by Task Force (Public comment at d1scret1on of chair on new

motion and/or on new motion if vote fails.)

Note: Time must be adhered to. If a speaker is interrupted by questions, the interruption does not count
against his/her time. :

Disability Access
‘The hearing rooms in City Hall are wheelchair accessible. Assistive listening devices for the hearing

-rooms are available upon request with the SOTF Clerk. The nearest accessible BART station is Civic
Center (Market/Grove/Hyde Streets). Accessible MUNI Metro lines are the F, J, K, L, M, N, T (exit at
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Civic Center or Van Ness Stations). MUNI bus lines also serving the area are the 5, 6, 9, 19, 21, 47, 49,
71, and 71L. For more information about MUNI accessible services, call (415) 701-4485. There is

accessible parking in the vicinity of City Hall at Civic Center Plaza and adjacent to Davies Hall and the
War Memorial Complex. Accessible curbside parking is available on Dr. Carlton B. Goodlett Place and

Grove Street. :

The following services are available on request 48 hours prior to the meeting; except for Monday
meetings, for which the deadline shall be 4:00 p.m. of the last business day of the preceding week: For
American sign language interpreters or the use of a reader during a meeting, a sound enhancement
system, and/or alternative formats of the agenda and minutes, please contact SOTF Clerk at (415) 554-
7724 to make arrangements for the accommodation. Late requests will be honored, if possible.

In order to assist the City's efforts to accommodate persons with severe allergies, environmental illnesses,
multiple chemical sensitivity or related disabilities, attendees at public meetings are reminded that other
attendees may be sensitive to various chemical based products. Please help the City accommodate these

individuals.

Know Your Rights Under the Sunshine Ordinance

Government’s duty is to serve the public, reaching its decisions in full view of the public. Commissions,
boards, councils, and other agencies of the City and County exist to conduct the people’s business. This
ordinance assures that deliberations are conducted before the people and that City operations are open to
the people’s review.

For more information on your rights under the Sunshine Ordinance (Chapter 67 of the San Francisco
Administrative Code) or to report a violation of the ordinance, contact by mail: Sunshine Ordinance Task
Force, 1 Dr. Carlton b. Goodlett Place, Room 244, San Francisco, CA 94102; phone at (415) 554-7724;
fax at (415) 554-7854; or by email at sotf{@sfgov.org.

_ Citizens rﬁay obtain a free copy of the Sunshine Ordinance by printing Chapter 37 of the San Francisco
Administrative Code on the Internet , at http://www.sfbos.org/sunshine.

Cell Phones, Pagers and Similar Sound-Producing Electronic Devices

The ringing of and use of cell phones, pagers and similar sound-producing electronic devices are
prohibited at this meeting. Please be advised that the Chair may order the removal from the meeting room
of any person(s) responsible for the ringing or use of a cell phone, pager, or other similar sound-
producing electronic devices.

Lobbyist Registration and Reporting Requirements

Individuals and entities that influence or attempt to influence local legislative or administrative action
may be required by the San Francisco Lobbyist Ordinance [SF Campaign & Governmental Conduct Code
§2.100, et. seq] to register and report lobbying activity. For more information about the Lobbyist
Ordinance, please contact the Ethics Commission at: 25 Van Ness Avenue, Suite 220, San Francisco, CA
94102; telephone (415) 581-3100; fax (415) 252-3112; web site www.sfgov.org/ethics.

0
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File No. - SOTF Item No. 2

CAC ltem No.

SUNSHINE ORDINANCE TASK FORCE |
AGENDA PACKET CONTENTS LIST

Sunshine Ordinance Task Force Date: May 2, 2012
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Completed by: Andrea Ausberry Date April 25, 2012
Completed by: ' ' Date

*An asterisked item represehts the cover sheet to a document that exceeds 25 pages.
The complete document is in the file.
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CITY AND COUNTY OF SAN FRANCISCO , OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA ' PAULA JESSON
City Attorney ' Deputy City Aftorney

DIRECT DIAL: ({415) 554-6762
E-MAIL: paula jesson@sfgov.org

MEMORANDUM

TO: Honorable Members
Sunshine Ordmance Task Force

FROM: Paula Jesson ;}1
" Deputy City : ﬁ%zl\ey
DATE: March 20, 2012

RE: Twelfth Annual Report of the Supervisor of Records
~_~_October 1, 2010 - September 30, 2011

The City Attomey's Office submits this report to the Sunshine Ordinance Task Force
under Section 67.21(h) of the San Francisco Sunshine Ordinance (S.F. Admin. Code §67.21(h)).
That section requires the Supervisor of Records to prepare a tally and report for the Sunshine
Ordinance Task Force at least annually on each petition brought before the Supervisor of
Records for access to records or information. Section 67.21(h) requires as follows:

The report shall at least identify for each petition the record or records sought, the
custodian of those records, the ruling of the supervisor of public records, whether any
ruling was overturned by a court and whether orders given to custodians of public records
were followed.- The report shall also summarize any court actions during that period
regarding petitions the Supervisor has decided. At the request of the Sunshine Ordinance
Task Force, the report shall also include copies of all rulings made by the supervisor of
public records and all opinions issued.

Reporting period: This report covers petitions brought before the Superv1sor of Records
between October 1, 2010 and September 30, 2011 (the "reporting penod“) '

Court actions: No court decisions issued regardmg determinations by the Supervisor of
Records for the reporting period.

Orders issued: No order from the Supervisor of Records issued to any City deparcment
whose records were the subject of a petition.

DESCRIPTION OF PETITIONS AND THEIR DISPOSITION

The petitions and their disposition are st forth below. For the custodian of records, the
report generally gives the name of the employee who responded to the request. An append1x
with copies of the determinations is attached. In general, the appendix does not include denials
based on the matter having become moot because the department provided the requested records.
For more complex issues or where appropriate to provide context for the petition or the
determination, the appendix may also contain addltlonal communications regarding the petitions.

1. Petitioner: Peter Jamison
Department: | District Attorney's Ofﬁce
Records sought: Report by a legal consultant on D.N.A. evidence

Ciry HaLL -1 DR. CARLTON B. GOODLETT PLACE, ROOM 234 SAN FRANCISCO, CALIFORNIA 94102
RECEPTION: (415) 554-4700 FACSIMILE: (415) 554-469%

k:\jesson\sox‘ﬁ h?repoﬂ.doc



Ciry AND COUNTY OF SAN FRANCISCO , _ OFFICE OF THE CITY ATTORNEY

Memorcndum

TO: Honorable Members
Sunshine Ordinance Task Force
DATE: March 20,2012 -
PAGE: 2
. RE: . Twelfth Annual Report of the Supervisor of Records
October 1, 2010 — September 30, 2011

Custodian of '
Records: Paul Henderson

Determination: Dented because moot — records provided

Peter Jamison asked the District Attorney's Office for a "review" or "report” by a D.N.A.
consultant regarding. the handling of D.N.A. evidence in a criminal case. Mr. Jamison said that
the District Attorney’s Office had informed him that it had no records responsive to his request,
but that he believed, based on information provided by the consultant, that the Dlstnct Attorney's

QOffice had the document.

Staff from the District Attorney's Office informed us that Mr. Jamison had sent a more
broadly worded request and, in response, the office had provided Mr. Jamison with an eight-page
document consisting of several email messages. One of the messages contained comments by
the consultant. In light of this more recent response, the Supervisor of Records found Mr.
Jamison's petition moot and denied it on that ground. :

Mr. Jamison then filed a second petition. He said that although the District Attorney's
Office had provided a responsive document containing most of the information sought, it had not
provided any cover letter, email address or other identification of the person to whom the
consultant had sent the email message.

While we were reviewing this matter, the District Attorney's Office informed us that it
- would provide Mr. Jamison with the cover email showing the person to whom the consultant sent
his email. We informed Mr. Jamison that the District Attomey's Office would provide the
records that he sought. Accordingly, the petition had become moot.

2. Petitioner: Anonymous
Department: Recreation and Park Department
Records sought: - Records of closed session of the Recreation and Park
, Commission
Custodian of
Records: Olive Gong
Determination: -Denied — closed session properly called and conducted;

. disclosure not required under Sections 67.8-1(a) or
67.12(b)(3) of the Sunshine Ordinance -

Appendix: 'Pag'es 1-3
An anonymous petitioner asked the Recreation and Park Department for a copy of the
recording of a closed session of a Recreation and Park Commission meeting. The Department

declined to disclose the recording based on the attorney client privilege (California Government
Code Section 6254(k) and California Evidence Code Section 954. ) The petitioner filed a
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City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

Memorandum

TO: Honorable Members
Sunshine Ordinance Task Force -

DATE: March 20, 2012

PAGE: 3 -

RE: Twelfth Annual Report of the Supervisor of Records
October 1, 2010 — September 30, 2011

petition with the Supervisor of Records, alleging that the Department had improperly withheld
the recording. ’ '

Backpround Information

The recording requested by the petitioner was from the Recreation and Park Commission
meeting of October 7, 2010. We first describe the two agenda items relevant to the issues raised
by petitioner, Agenda Items No. 9 and 10, and then the Commission's actions under each item.

Agenda Items 9 and 10

Agenda Item 9 was for a closed session to meet with legal counsel for "Anticipated
Litigation (Discussion Item )/Number of potential cases: 1 (City and County of San Francisco as
plaintiff.)"

Agenda Item 10 read as follows:

Discussion and possible action to approve a personal services contract with Verbij
- Windmill Design and Construction BV in the amount of $206,406 [€153,188.58 Euros
. based on 9/27/10 exchange rate] for the renovation of the South Murphy Windmill
Restoration Project. (ACTION ITEM)

-Staff had prepared a staff report for Item 10. The staff report provided a detailed history
of the work that the Verbij contract would cover. The summary of the staff report is as follows:

The City had entered into a contract with Bloemendal Construction Company
("Bloemendal") to restore the Murphy windmill. Bloemendal had an agreement with
Verbij Windmill Design and Construction ("Verbij") to provide services as a sub-
consultant. Bloemendal had completed part of the restoration work but thereafter
informed the City that it could no longer continue with the project and subsequently filed
for bankruptcy under Chapter 7. The City terminated the contract with Bloemendal. -
Thereafter, Verbij informed the City that Bloemendal had not paid it for work that it had
done as a sub-consultant. Thus, the City had paid Bloemendal for certain of the services
to be performed by Verbij, but Bloemendal apparently did not pass through all payments
to Verbij, as Bloemendal's contract required. Verbij is located in the Netherlands and,
unaware of its legal rights, did not file a stop notice or a claim against Bloemendal's
payment bond, and the time to do so had expired.

Department staff recommended that the Commission approve the Verbij contract
because Verbij had possession of parts needed to complete the restoration, had performed
the necessary restoration work (the City already had possession of most of the restored
pieces), and was willing and able to perform the remaining work and to deliver the parts
still in its possession, but not before receiving payment for work that it had already done."

Commission actions on Agenda Items 9 and 10

\
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

Memorandum

TO: * Honorable Members .
Sunshine Ordinance Task Force

DATE: March 20, 2012

PAGE: 4

RE: Twelfth Annual Report of the Supervisor of Records

) October 1, 2010 — September 30, 2011 '

. At the conclusion of the closed session held under Item 9, a deputy city attorney who had
participated in the closed session opened the door to the hearing room to invite in members of
the public. But no member of the public attended the rest of the meeting. Convening again in
open session, the Commission voted not to disclose amy part of the closed session. '

The Secretary then called Item 10, approval of the Verbij contract. The Chair made the
following comment: ".. . and is there anyone outside that wants to come back in and hear this
wonderful decision?" The Commission, without further discussion of the item, approved it.

Petitioner's Arguments
The petitioner made the following arguments:

Argument No. 1. If the Commission held the closed session to consider litigation against
Bloemendal, the Commission could not properly meet in closed session for this purpose. San
Francisco Administrative Code Section 67.10-permits a closed session when discussion with
legal counsel in open session about the anticipated litigation would likely and unavoidably
prejudice the position of the City. The statute of limitations on filing a claim in the bankruptcy
proceeding expired shortly after Bloemendal entered Chapter 7 bankruptcy without the City’s
filing a claim. No prejudice would arise from discussing the matter in open session.

Argument No. 2. Section 67.8-1(a) of the San Francisco Administrative Code ("Section
67.8-1(a)") requires disclosure.” That Section provides that recordings of closed sessions held to
discuss anticipated litigation with legal counsel "shall be released to the public in accordance
with any of the following provisions: TWO years after the meeting if no litigation is filed; [or]
UPON EXPIRATION of the statute of limitations for the anticipated litigation if no litigation 1s
filed; [or] as soon as the controversy leading to anticipated litigation is settled or concluded.”
Because the statute of limitations on filing a claim in the bankruptcy proceeding has expired,
Section 67.8-1(a) requires disclosure of the closed session recording.

Argument No. 3. If the Commission held the closed session to consider litigation against
Verbij, approval of the Verbij contract (Item 10 on the agenda) constitutes removal of the
underlying dispute with Verbij. Therefore, both Section 67.8-1(a) and San Francisco
Administrative Code Section 67.12(b)(3) require disclosure of the closed session recording. The
latter section provides that where disclosure of certain documents in a litigation matter that has
been settled could adversely affect the City's interest in pending litigation nvolving a different
party but the same facts, disclosure of the documents may be delayed until the pending litigation
is settled or otherwise concluded. : -

Argumént No. 4. The Commission improperly subsumed a complete discussion of
approval of the Verbij contract in Item 10 within the closed-door session, and then failed to

repeat any portion of the discussion upon return to open session. Disclosure of the recording of
the closed session is necessary to correct this "serious omission."

Determination
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-City AND COUNTY OF SAN FRANCISCO | OFFICE OF THE CITY ATTORNEY

Memorandum

TO: Honorable Members
Sunshine Ordinance Task Force
DATE: March 20, 2012
PAGE: 5 :
RE: Twelfth Annual Report of the Supervisor of Records
‘ October 1, 2010 — September 30, 2011

In making his arguments, the petitioner had access to limited information.” As permitted
by State and local laws governing a closed session on anticipated litigation, the Commission
agenda does not identify the nature of the litigation or the potential defendant. Anyone
challenging the validity of the closed session must therefore, of necessity, make assumptions
about the purpose of the closed sesston and the substance of the discussions that occurred.

The Supervisor of Records carefully rev1ewed the recording of the Commission's closed
session in light of petitioner's arguments. She determined that the Commission lawfully called,
and lawfully conducted, the closed session. She therefore rejected the four arguments raised by

; the petitioner. - . |

Having done so, the Supervisor of Records found that she too faced a practical difficulty.
To give an explanatton of the reason for the determination would reveal the nature and substance
of the closed session, a disclosure prohibited by the laws protecting its confidentiality. For a
closed session on anticipated litigation, the laws protecting the information include those
requiring attorneys to protect the confidences of their clients. (Evid. Code §950 ef seq.; Bus. and
Prof. Code §6068(e)(1); Rules of Professional Conduct, Rule 3-100.) Accordingly, the ‘
Supervisor of Records was constrained by these laws and required to respond in a conclusory
manner, not addressing the specifics of petitioner's arguments or commenting on the accuracy of
the assumptions behind them.

" As noted above, the petitioner had argued that even if the closed session were lawfully
called and conducted, Sections 67.8-1(a) and 67.12(b)(3) of the San Francisco Sunshine
Ordinance require disclosure of the recording of the.session. As noted, Section 67.8-1(a)
requires disclosure of a recording of a closed session upon the earliest of the following: two
years if no litigation is filed, expiration of the statute of limitations for the anticipated litigation if
no litigation is filed, or as.soon as the controversy leading to anticipated litigation is concluded
or settled. Section 67.12(b)(3) provides that where disclosure of certain documents in a litigation
matter that has been settled could adversely affect the City's interest in pending litigation
involving a different party but the same facts, disclosure of the documents may be delayed until
the pending litigation is settled or otherwise concluded.

The Supervisor of Records considered these provisions of the Sunshine Ordinance when °
reviewing the recording of the closed session. The Supervisor of Records determined that there
remain causes of action that the City could bring against the potential defendant in this matter
that are not time-barred. Therefore, Section 67.8-1(a) does not apply. The Supervisor of
Records also determined that Section 67.12(b)(3) does not require disclosure.

3. Petitioner: ‘ Kimo Crossman

Department: Office of the Assessor-Recorder
Records sought: Records relating to reward program for information about

underpayment of property taxes

‘Custodian of . ,
Records: . David Chai
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CiTY AND COUNTY OF SAN FRANCISCO ~ OFFICE OF THE CITY ATTORNEY

- Memorandum

TO: Honorable Members
: Sunshine Ordinance Task Force
DATE: March 20, 2012 -
PAGE: 6
RE: Twelfth Annual Report of the Supervisor of Records
October 1, 2010 — September 30, 2011

Determination: -Denied — response not overdue

City law authorizes the Assessor to recommend a reward for information leading to the
detection of an underpayment of property taxes. (S.F. Admin. Code §10.177-2.) Mr. Crossman
asked the Office of the Assessor-Recorder on January 19, 2011, for records relating to this
program. On January 24, 2011, Mr. Crossman filed a petition to the Supervisor of Records
stating that the Assessor had not responded. Based on a review of the history of communications
forwarded by Mr. Crossman, the Supervisor of Records determined that the Assessor's response
was not yet due. The Assessor had informed Mr. Crossman on January 28, 2011, that it was
invoking an extension of time to respond and anticipated doing so by a date still in the future,
February 14, 2011. When the Supervisor of Records pointed this out to Mr. Crossman, he
acknowledged that the response was not overdue.

4. Petitioner: Rita OFlymnn
Department: Contractor for Human Services Agency, Tenderloin
Housing Clinic
" Records sought: Audited financial reports

Custodian of o
Records: Pamela Tebo responded to separate request to the Human

Services Agency for the same records
Determination: Denied because moot — records provided

_ - Ms. OFlynn submitted a request to the Tenderloin Housing Clinic ("THC") for its
audited financial reports for the fiscal year ending June 2010. The THC refused to provide the

reports.

The THC has a contract with the Human Services Agency. The contract requires the
THC to comply with Chapter 12L of the San Francisco Administrative Code. Chapter 12L
requires nonprofit organizations to make available for public inspection certain financial
information about the organization, including 'any financial audits . . . performed by or for the
City . . . pursuant to a contract between the City and the nonprofit orgamzanon " (S.F.

Admm Code §12L.5(a).)

It 1s not clear whether the Supervisor of Records has jurisdiction to consider petitions
alleging that a nonprofit contractor of the City subject to Chapter 12L of the San Francisco
Administrative Code has improperly withheld a record under that Chapter. Chapter 12L includes
procedures for dispute resolution. It authorizes 2 member of the public to submit a complaint to
the City department that administers the contract and, after that complaint process is done, to
seek an advisory opinion from the Sunshine Ordinance Task Force. The complainart may also
ask that the Board of Supervisors review the City department's resolution of the complaint and
make a determination that is nonbinding on the nonprofit. The Board of Supervisors adopted
Chapter 12L 1n 1998, the year before the voters approved an amended version of the Sunshine
Ordinance creating the function of the Supervisor of Records.
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City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

Memorandum

TO: Honorable Members
_ g Sunshine Ordinance Task Force
DATE: March 20, 2012
PAGE: 7
RE: Twelfth Annual Report of the Supervisor of Records
October 1, 2010 — September 30, 2011 :

The Supervisor of Records found it unnecessary to decide this jurisdictional issue under
Chapter 12L and the Sunshine Ordinance. Ms. OFlynn had also requested the THC reports from
the Human Services Agency, which made the requested records available to her. Accordingly,

the Supervisor of Records determined that the petition had become moot.
5. Petitioner: Patrick Tobin
Department: San Francisco Police Department
Records sought: "Like Work Like Pay" Cards
Custodian of
Records:- Alice Villagomez
Determination: Denied because moot — records provided

Patrick Tobin requested the following records from the Police Department:

Copies of all submitted "Like Work Like Pay" (hereafter LWLP) cards, front and back,
submitted to your office for compensation by any and all members of the San Francisco
Police Department since June 1, 2009. '

The Police Department denied the request and Mr. Tobin filed a petition with the
. Supervisor of Records. '

After reviewing the matter, the Supervisor of Records informed Mr. Tobin by e-mail that
the records he had requested are public records. She also informed him that she had learned that
Maureen Conefrey of the San Francisco Police Department had responded to his request for the
records by sending him a spreadsheet of "Like Work Like Pay" information from June 1, 2009 to
April 20, 2011 (a copy of which she attached to the e-mail message). The record that Ms.
Conefrey provided had summarized the information contained on the cards, including the names
of the individuals and the date and hours worked. The Supervisor of Records asked Mr. Tobin to
confirm whether his being provided with this record satisfied his request.

 Thereafter, the Supervisor of Records discussed the issue with Mr. Tobin by telephone.
She informed Mr. Tobin that the "Like Work Like Pay" cards are kept in numerous separate
facilities and in numerous separate files, rather than in a centralized location. Mr. Tobin
informed the Supervisor of Records that the spreadsheet had partially satisfied his request and
that he would send a newly focused and narrowed request. He sent a revised request for records,
or a summary, listing the names and titles of officers whom the listed individuals on the Police
Department's "Like Work Like Pay" spreadsheet were "working in the place of" on the dates
indicated on the spreadsheet.” The Supervisor of Records forwarded the revised request to the
Police Department for a response. Mr. Tobin raised no further issue with the Supervisor of
Records regarding the matter. ‘ '

6. Petitioner: Rita OFlynn
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Department: Mayor's Office of Housing
Records sought: Lead Hazard Program Records
Custodian of '
Records: Eugene Flannery and Oliver Hack
‘Determination: Denied because moot — records provided

- . Rita OFlynn asked the Mayor's Office of Housing ("MOH") for 15 properties, identified
by address, in the MOH Lead Hazard Program. Not satisfied with MOH's response to the
request, Ms. O'Flynn filed a petition with the Supervisor of Records.

Ms. O'Flynn provided the Supervisor of Records with e-mail messages reflectinga .
number of communications with Eugene Flannery over a period of about three weeks regarding
her request. The e-mail show that Mr. Flannery and Ms. O'Flynn had discussed the manner and
timing of MOH's production of the requested records. The e-mail also included complaints by
Ms. OFlynn of MOH not responding to a verbal request and, once the request was 1n writing, not
responding to the written request. She also complained of MOH's not providing a definitive time .
frame for producing the records; exceeding permissible deadlines for responding to her request;
asserting that the amount of requested records was voluminous; and refusing to provide verbal
updates on the status of the request.

In the course of reviewing the issues with MOH, we learned from Oliver Hack of MOH
that the department had made responsive records available to Ms. O'Flynn. We confirmed with
Ms. O'Flynn that MOH had provided the records and that she did not need further assistance
from the Supervisor of Records regarding the matter. ' :

7. Petitioner: Rita O'F lynn
Department: Mayor's Office of Housing
Records sought: Deleted e-mails regarding Lead Hazard Program
Custodian of
Records: Oliver Hack
Determination: Denied bécause of the limited role of the Supervisor of
Records

In March of 2008, Rita O'Flynn asked to review the file regarding MOH's lead abatement
grant to fund lead-removal work on property owned by Ms. O'Flynn. Thereafter, she asked
MOH to provide her a copy, of the file. After MOH did so, Ms. O'Flynn concluded that the copy
did not include e-mail communications from her previous review of the file, including e-mail of
MOH employee Myma Melgar. She then asked MOH for all e-mail messages regarding the lead
abatement grant for her property. MOH informed Ms. O'Flynn that MOH had deleted the e-
mails because they were more than two years old. MOH also informed her that the deletion was
permitted under MOH's records retention policy.’ :

\
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RE: - Twelfth Annual Report of the Supervisor of Records
October 1, 2010 — September 30, 2011

MOH thereafter requested that Department of Technology to restore Ms. Melgar's email
messages. The Department of Technology did so and provided MOH with five. CDs which
contained Ms. Melgar's e-mail for several years (roughly, 2004 to 2009). MOH reviewed the °
CDs and found 26 pages of responsive records, which it provided to Ms. O'Flynn.

Ms. O'Flynn was concemed that MOH had either failed to provide all responsive records
- from the restored e-mail or had failed to request or obtain all relevant records from the
Department of Technology. She filed a petition with the Supervisor of Records, asking for a
review of those issues. :

The Supervisor of Records denied Ms. O'Flynn's petition. The role of the Supervisor of
Records is to determine whether a record that has been requested is public. This function is
based on the assumption that a City department has located a record but is withholding it based
on an exception set forth in the Sunshine Ordinance or other applicable law. The role of the
Supervisor of Records is to determine whether the City department is lawfully relying on the
claimed exception, not to rule on the adequacy of a department’s search for records. For this
reason, the Supervisor of Records does not address a complaint that a City department has not
adequately searched for records in response to a public records request.

~ However, the practice of this office when it receives a petition raising this issue is to
discuss it with the department. We therefore discussed Ms. OFlynn's concerns with MOH's .
Chief Operating Officer, Oliver Hack, who searched the restored e-mails again for any of Ms.
- Melgar's e-mail. He found two additional messages that may not have been. provided to Ms.
. O'Flynn earlier because they did not relate to her property and therefore may not have fallen
within a category of records that were requested. -

When the Supervisor of Records notified Ms. O'Flynn of the denial of her petition
because of the limited role of the Supervisor of Records, described above, she also informed Ms.
OFlynn that, as a general rule, departments need not search their back-up electronic files in
response to a public records request. See the City Attorney's Good Government Guide, p- 89:

- "Back-up tapes serve the limited purpose of providing a means of recovery in cases of disaster,
departmental system failure, or unauthorized deletion. They are not available for departmental
use except in these limited situations. Electronic records suchas e-mails that an employee has
properly deleted under the department’s records retention and destruction policy but that remain
on back-up tapes are analogous to paper records that the department has lawfully discarded but
may be found in a City-owned dumpster. Neither the Public Records Act nor the Sunshine
Ordimance requires the City to search the trash for such records, whether paper or electronic.”

8. .Petitioner: Peter Jamison » _
Department: - District Attorney's Office and Police Department
-Records sought: Correspondence between employees of the Police
Department and the District Attorey's Office
Custodian of ’ |
~Records: Cristine Soto DeBerry and Maureen Conefrey
Determination: Denied because of the limited role of the Supervisor of

Records
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On June 2 and August 24, 2011, respectively, Peter Jamison submitted public records
 requests to the District Attomey's Office and to the Police Department for correspondence
between Russ Giuntini, former chief attorney of the District Attorney's Office, and Jeff Godown
and/or David Lazar of the San Francisco Police Department between March 1, 2010 and May 1,
2010. Both the District Attomey's Office and the Police Department informed Mr. Jamison that

they had no responsive records.

_ Mr. Jamison filed a petition with the Supervisor of Records, stating that Rockne Harmon
had informed him that Russ Giuntini sent an e-mail to both Jeff Godown and David Lazar on
April 12, 2010, and that Mr. Harmon — who had a copy of the email - dictated its text to Mr.
Jamison over the phone.

For the reasons discussed with respect to the previous petition, the role of the Supervisor
of Records is to determine whether the City department is lawfully relying on the claimed
exception, not to rule on'the adequacy of a department's search for records. In light of this
limited purpose, the Supervisor of Records denied Mr. Jamison's petition. ’

However, consistent with the practice of this office described above, we discussed Mr.
Jamison's complaint with both the District Attorney's Office and the Police Department and
_received information from them that we passed on to the petitioner.

Katherine Miller of the District Attorney’s Office provided the following information. As
* part of the office's standard practice when an employee leaves the office, the District Attomey's
office manager sends 2 memo to human resources and technical staff. The memo provides notice
of the employee's departure and directs, among other things, that staff remove the employee's
City accounts for telephone, email and computer services. This procedure results in the removal
of the employee's email account and the deletion of any email still remaining on the office's
computer email system for that employee. These actions are normally taken within a week of the
notification to human resources and technical staff. But because Mr. Giuntini had served as
Chief Assistant District Attorney, the office temporarily delayed discontinuing his accounts to
make sure that incoming calls and messages were reviewed and appropriately referred and that
the office would continue to get legal subscriptions that had been sent to him. Because of this
 delay, the office still had access to Mr. Giuntini's email when Mr. amison made earlier requests
iri November and December of 2010 for certain of his email messages. The issues regarding Mr.
Jamison's November/December requests were resolved by April 15, 2011 and the District
Attorney's Office believed that this line of inquiry was resolved as it had provided the email
documents that had been requested. As there was no further office need to preserve the account,
in late April, using the procedure described above, the District Attorney's Office removed the
various accounts for Mr. Giuntini, which included the deletion of his email messages. For this
reason, the District Attorney's Office did not have email records responsive to Mr. Jamison's

June 2, 2011 request. : ,

The San Francisco Police Department informed us that it was reviewing its email records
again'in light of Mr. Jamison's petition. Captain Greg McEachern said that he would inform Mr.
‘Jamison when the office had finished this further review and whether it had been able to locate

any responsive records.
9. Petitioner: Che L. Hasim
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Deparlmeht: ~ San Francisco Municipal Transportation Agency
o ("SFMTA") :
Records sought: Specifications for a recording system used in the taxi’
' industry
Custodian of '
Records: Jarvis Murray
Determination: Moot — the Department provided the records

_ Che L. Hashim asked the SFMTA for records related to the approval of the Janus V2
recording system in the San Francisco taxicab industry. The SFMTA provided records in
response to his request. Mr. Hashim then became aware of an SFMTA letter addressed to
another person and he concluded from that letter that there were documents that were responsive
to his request that the SFMTA had not provided to him. He then filed a petition to the
Supervisor of Records. The Supervisor of Records discussed the matter with SFMTA staff, who
reviewed their files and were able to locate several additional responsive records, which the
Supervisor of Records sent to Mr. Hashim.

P.J.
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- CiTY AND COUNTY OF SAN FRANCISCO . OFFCE OF THE CITY ATTORNEY

DENNIS J. HERRERA o PAULA JESSON
City Atforney Deputy City Aftorney

DIRECT DIAL: {415) 554-4762
E-MAIL: poulajesson@sigov.org

February 15,2011

Anonymous Petitioner

Re:  Petition to Supervisor of Records - Recreation and Park Commission
Closed Session

Dear Anonymous Petitioner:

. On December 17, 2010, the Supervisor of Records received your petition alleging that the
Recreation and Park Department had improperly withheld the recording of a closed session of a
Recreation and Park Commission meeting. The Department informed you that it was
withholding the recording based on the attorney client privilege (California Government Code
Section 6254(k) and California Evidence Code Section 954.) .

Background Information

The agenda for the Recreation and Park Comrmnission meeting of October 7, 2010
contained two items that are relevant to the disposition of your petition. The first was Item 9, a
closed session to meet with legal counsel for "Anticipated Litigation (Discussion Item )}/Number
of potential cases: 1 (City and County of San Francisco as plaintiff.)" The second was Item 10
that the agenda described as:

Discussion and possible action to approve a personal services contract with Verbij
Windmill Design and Construction BV in the amount of $206,406 E153,188.58 Euros
based on 9/27/10 exchange rate] for the renovation of the South Murphy Windmill
Restoration Project. (ACTION ITEM) . :

The staff report for ltem 10 provided a detailed history of the work that the Verbij

contract would cover. To summarize briefly, the City had entered into a contract with
- Bloemendal Construction Company {"Bloemendal”) to restore the Murphy windmill.
Bloemendal had an agreement with Verbij Windmill Design and Construction ("Verbij") to
provide services as a sub-consultant. Bloemendal had completed part of the restoration work but
thereafter informed the City that it could no longer continue with the project and subsequently
+ filed for bankruptcy under Chapter 7. The City terminated the contract with Bloemendal.
Thereafter, Verbij informed the City that Bloemendal had not paid it for work that it had done as
+ a sub-consultant. Thus, the City had paid Bloemendal for certain of the services to be performed

by Verbij, but Bloemendal apparently did not pass through all payments to Verbij, as ‘
Bloemendal's contract required. Verbij is located in the Netherlands and, unaware of its legal
rights, did not file a stop notice or a claim against Bloemendal's payment bond, and the time to
do so has expired. ‘ : ' :

~Department staff recommended that the Commission approve the Verbij contract because
Verbij has possession of parts needed to complete the restoration, has performed the necessary
restoration work (the City already had possession of most of the restored pieces), and is willing
and able to perform the remaining work and to deliver the parts still in its possession, but not
before receiving payment for work it had done but not been paid for.

Ciry Hau - t Dr. Cartion B. GOODLETT PLACE, Roomlzad - San FRaNCISCO. CALFORNIA 24102
RECEPTION: (415) 554-4700 FacsimiLe: [415) 554-4699

n\government\plesson\supervisorotrecords\parkanon,doc
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At the conclusion of the closed session, a deputy city attorney who had participated in it
opened the door to the hearing room to invite in members of the public. But no member of the
public had stayed for the rest of the meeting. Convening again in open session, the Commission
voted not to disclose any part of the closed session. :

The Secretary then called Item 10, approval of the Verbij contract. The Chair made the
following comment: *.. . and is there anyone outside that wants to come back in and hear this
* wonderful decision?". The Commission, without further discussion of the item, approved it.

Issues to be Resolved

We summarize your arguments:

1. If the Commission held the closed session to consider litigation against Bloemendal,
the Commission could not properly meet in closed session for this purpose. San Francisco
Administrative Code Section 67.10 permits a closed session when discussion with legal counsel
In open session about the anticipated litigation would likely and unavoidably prejudice the
position of the City. The statute of limitations on filing a claim in the bankruptcy proceeding
expired shortly after Bloemendal entered Chapter 7 bankruptcy without the City's filing a claim.
No prejudice would arise from discussing the matter in open session.

2. Section 67.8-1(a) of the San Francisco Administrative Code ("Section 67.8-1(a)")
requires disclosure. That Section provides that recordings-of closed sessions held to discuss
anticipated litigation with legal counsel "shall be released to the public in accordance with any of
the following provisions: TWO years after the meeting if no litigation is filed; UPON
EXPIRATION of the statute of limitations for the anticipated litigation if no litigation is filed; as
soon as the controversy leading to anticipated litigation is settled or concluded.” Because the
statute of limitations on filing a claim in the bankruptcy proceeding has expired, Section 67.8-
1(2) requires disclosure of the closed session recording.

3. If the Commission held the closed session to consider litigation against Verbij,
approval of the Verbij contract (Item 10 on the agenda) constitutes removal of the underlying
dispute with Verbij. Therefore, both Section 67.8-1(a) and San Francisco Administrative Code
Section 67.12(b)(3) require disclosure of the closed session recording. The latter section
provides that where disclosure of certain documents in a litigation matter that has been settled
couldadversely affect the City's interest in pending litigation involving a different party but the
same facts, disclosure of the documents may be delayed until the pending litigation is settled or
otherwise concluded ‘

4. The Commission improperly subsumed complete discussion of approval of the Verbij
contract in ltem 10 within the closed-door session, and then failed to repeat any portion of the
discussion upon return to open session. Disclosure of the recording of the closed session is
necessary to correct this "serious omission."

Determination
The Supervisor of Records has listened to the recording of the Recreation and Park
Commission's October 7, 2010 closed session in light of the issues you raise. '

‘ In making these arguments, you necessarily do so with limited information. As permitted
by State and local laws governing a closed session on anticipated litigation, the Commission
agenda docs not identify the nature of the litigation or the potential defendant. Therefore, you
must of necessity make assumptions about the purpose of the closed session and the substance of
the discussions that occurred, '
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The Supervisor of Records has carefully reviewed the recording of the Commission's
closed session and has determined that the Commission lawfully called, and lawfully conducted,
the closed session. Therefore, we rejgct your arguments 1 and 4 as summarized above,

Having done so, the Supervisor of Records also faces a practical difficulty. To give an
explanation of the reason for the determination would reveal the nature and substance of the
closed session, a disclosure prohibited by the laws protecting its confidentiality. For a closed
session on anticipated litigation, the laws protecting the information include those requiring
attorneys to protect the confidences of their clients. (Evid. Code §950 et seq.; Bus. and Prof,
Code §6068(e)(1); Rules of Professional Conduct, Rule 3—10(?.) Accordingly, we are constrained
by these laws and required to make this response conclusory.” We cannot address the specifics
of your arguments 1 and 4 as summarized above, or comment on the accuracy of the assumptions

You also drgue that even if the closed session were lawfully called and conducted,
Sections 67.8-1(a) and 67.12(b)(3) of the San Francisco Sunshine Ordinance require disclosure
of the recording of the session. As we have noted, Section 67.8-1(a) requires disclosure of a
recording of a closed session upon the earljest of the following: two years if no litigation is filed.
expiration of the statute of limitations for the anticipated litigation if no liti gation is filed, or as
soon as the controversy leading to anticipated litigation is concluded or settled. Section
67.12(b)(3) provides that where disclosure of certain documents in a litigation matter that has
been settled could adversely affect the City's interest in pending litigation involving a different
party but the same facts, disclosure of the documents may be delayed until the pending litigation
is settled or otherwise concluded. )

determined that there remain cayses of action that the City could bring agamst the potential
defendant in this matter that are not time-barred. Therefore, Section 67.8-1 (a) does not apply.
he Supervisor of Records has also determined that Section 67.12(b)(3) does not reguire

Accordingly, the Supervisor of Records denies your petition.
Very truly yours,

DENNIS J. HERRERA
City Attomney

7
. ﬂ!"(ll’—- ) \%L
Paula Jesz6n
Deputy City Attorney

! The San Francisco Charter and State law create attorney-client relationships between the City
Attorney and City officials. Charter §6.102. Circumstances may arise where disclosure of
information from a closed session held to confer with legal counsel may conflict with Charter
and State law. . .
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SB 1001 - YEE

LoBBYisTS: REGISTRATION FEES

EXISTING Law

Existing provisions of the Political Reform Act of
1974 regulate the activities of lobbyists,
lobbying firms, and lobbyist employers, as
defined, in connection with attempts to influence
legislative and administrative action by
legislative and other state officials. The act
requires that lobbying firms and lobbyist
employers register with the Secretary of State,
and authorizes the Secretary of State to charge
each lobbying firm and lobbyist employer a fee
of upto $25 per year for each lobbyist required
to be listed on its registration statement.

One of the uses for those funds is o finance the
upkeep of the state’s database that currently
tracks campaign contributions and lobbying
activity known as Cal-Access, which was
recently shut down for well over a month as a
result of a crash of the system due to outdated
technology. :

‘ BILL SUMMARY

. This bill would increase the maximum amount of
this fee to $50 per year per lobbyist with the

goal of financing the maintenance of Cal-Access.

The bill also would require the Fair Political
Practices Commission to adjust this fee on
December 1 of each even-numbered year to
reflect any increase in the Consumer Price
Index and to round the adjustment to the

nearest $5.

This bill wouid require committees required to
file pursuant to 84101 to pay a $50 per year fee
as well. The lobbyist fees along with the
committee fees will be collected in a new fund
created by this bill, for the purposes of funding
the online political disclosure database.

There are over 2,000 lobbyists (including

placement agents) in California. With about
7,800 committees added into the equation, this
legislation would result in more than $440,000
per year in additional funds to operate the
state’s political database.

SB 118 (Yee) Staff: Alex Sowyrda, (916) 651-4008

SUPPORT

Common Cause (sponsor)
California Newspaper Publishers Association
California Fair Political Practices Commission

AEC——

S ————
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Resolution in Support of SB 1001 (Yee) - Lobbyists: Registration Fees

Whereas, open government exists in many ways, one imp.ortént yet little known is regarding
political disclosure and the vast database that contains that information which is also available
online, and '

Whereas, existing provisions of the Political Reform Act of 1974 regulate the activities of
lobbyists, lobbying firms, and lobbyist employers, as defined, in connection with attempts to
influence legislative and administrative action by legislative and other state officials. Theact
requires that lobbying firms and lobbyist employers register with the Secretary of State,

and authorizes the Secretary of State to charge each lobbying firm and lobbyist employer a
fee of up to $25 per year for each lobbyist required to be listed on its registration statement,
and :

" Whereas, one of the uses for those funds is fo finance the upkeep of the state’s database that
currently tracks campaign contributions and lobbying activity known as Cal-Access, which
was recently shut down for well over a month as a result of a crash of the system due to
outdated technology, and :

Whereas, the current state's b-udget may not be able to continue support of the well built
database an increase in the fee would help support it, therefore

Be it resolved, Sunshine Ordinance Task Force supports continued efforts to maintain the
Cal-Access database with an increase in its annual fee.
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SB 1003 — YEE
BROWN AcT: DECLARATORY AND INJUNCTIVE RELIEF

PROBLEM

The language curréntly in the B‘rown Act does
not provide injunctive and declaratory relief
for past actions.

The California Court of Appeal for the Fifth

District in McKee et al v. Tulare County Board
of Supervisors, No. F061146 highlights' a
clear need for an amendment to the Brown
Act.

In McKee v. County of Tuiare, the Court ruled

‘that there could be no injunctive and
declaratory relief for a past violation because
the board appeared to stop violating the law
after the lawsuit was filed. This decision
invites the petitioners to initiate a new lawsuit
if the board returns to its bad behavior,
thereby creating the potential for an endless
loop of violation followed by corrective
behavior.

EXISTING LAwW

The Ralph M. Brown Act contained in
government code sections 54950-54963
governs open meetings for local government
bodies. Under the Brown Act, Ilocal
governments are required to ensure the
access of the public to meetings by posting
advance notice in a public area as well as
disclosing any action taken during meetings.
Agendas must include descriptions of all
items to be discussed. Action generally
cannot be taken on items that are not on the
agenda. Written notice must be provided
upon request. Any action taken during
meetings must be disclosed.

BILL SUMMARY

This bill adds language to the current Brown
Act to codify injunctive. and declaratory relief
for past violations. This will ensure open
government by local government agencies and
conform to language within the Bagley-Keene
Act addressing the same issue.

SB 1003 establishes a procedure for filing an
action regarding a Brown Act violation. A letter
must be submitted o the body alleged to have
violated the act within cne year of the alleged
violation. The agency wouid then have 30 days
in which they may respond to the allega’tlon
before any legal action is taken.

SUPPORT

AFSCME :

California Newspaper Publishers Association
Californians Aware

California Teachers Association

First Amendment Coalition

OPPOSITION

| Association of California School Administrators

Cathedral City
Community College League of California
City of Ventura

~.League of California Cities

Senator Leland Y. Yee, Ph.D.

Staff: Alicia Lewis, (916) 651-4008
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Resolution in Support for SB 1003 (Yee) — Brown Act: Declaratory and Injunctive Relief

Whereas, the San Francisco Sunshine Ordinance holds its foundation in the Ralph M. Brown
Open Meetings Act and the California Public Records Act, and

Whereas, unlike the Bagley-Kéene Open Meetings Act which governs California state
government there are few consequences for violating open government laws at the local
level, and ‘

Whereas, The language currently in the Brown Act does not provide injurictive and
declaratory relief for past actions, and

Whereas, The California Court of Appeal for the Fifth District in McKee et al v. Tulare County
Board of Supervisors, No. F061146 highlights a clear need for an amendment to the Brown
Act, therefore

Be it resolved, San Francisco Sunshine Ordinance Task Force wholeheartedly supports SB
1003, and

Be it resolved, San Francisco Sunshine Ordinance Task Force appreciates the insight and
foresight by. Senator Leland Yee and his staff in recognizing the import to extend this provision
to local agencies, and '

Finally, be it resolved, passage of SB 1003 will help maintain the chain of transparency and
open government in the state of California. '
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CITY AND COUNTY OF SAN FRANCISCO -
BOARD OF SUPERVISORS

BUDGET AND LEGISLATIVE ANALYST

1390 Market Street, Suite 1150, San Francisco, CA 94102
(415) 552-9292 FAX (415) 252-0461

LEGISLATIVE ANALYST REPORT

To: Supervisor Wiener

From: Budget and Legislative Analyst @7 ’a{;‘ _

Date: April 12, 2012 a / —ty

Re: Total Costs of Compliance with tKe Citf’s SunsHine Ordinance (Project

110150.1)

SUMMARY OF REQUESTED ACTION

Pursuant to your request, the Budget and Legislative Analyst has calculated the costs to the City
as a result of having to comply with the City’s Sunshine Ordinance and reviewed Sunshine
Ordinance Task Force activity as reported in their annual reports. The City’s costs to comply
with the City’s Sunshine Ordinance have been broken down by department and include staff
salary and- benefits, overtime, and related costs. The costs are broken down by Sunshine
Ordinance activities such as attending Sunshine Ordinance Task Force (SOTF) hearings,
responding to public records requests and complying with public meeting requirements.

EXECUTIVE SUMMARY

 The City’s Sunshine Ordinance, codified in Section 67.1 through 67.37 of the Administrative
Code, incorporates and ‘builds on two existing pieces of State law: 1) the Ralph M. Brown
Act which establishes State public meeting access requirements; and 2) the California Public
Records Act which establishes the public’s right to receive documentary public information.
The City’s Sunshine Ordinance created the Sunshine Ordinance Task F orce (SOTF), an
- oversight body charged with hearing complaints regarding any City departments’ alleged lack
of compliance with Sunshine Ordinance requirements, including incorporated State law
requirements. The SOTF is comprised of eleven voting members appointed by the Board of
Supervisors and two non-voting ex-officio members, one appointed by the Mayor and one
‘appointed by the Clerk of the Board of Supervisors'. \

= In order to be in full compliance with the Sunshine Ordinance, City departments are required
to use staff time and dedicate resources to (a) make public records available to the requesting
parties and (b} address complaints made to the SOTF.

* In order to determine the total costs to the City of complying with the City’s Sunshine
Ordinance as well as providing an overview of the process and procedures related to the
Sunshine Ordinance, the Budget and Legislative Analyst surveyed the 47 City departments
that are subject to the City’s Sunshine Ordinance to obtain each department’s staff time and

' The two non-voting SOTF seats are currently vacant.
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related costs incurred complying with the Sunshine Ordinance in Calendar Year 2011, with
the understanding that these costs are frequently not individually tracked and would likely
need to be estimated by the departments.

= The Budget and Legislative Analyst received completed survey responses from 40 out of the
47 departments surveyed, a response rate of 85.1 percent. The surveyed departments that
responded are identified in Attachment 3 of this report.

= The City’s total net cost as a result of complying with the Sunshine Ordinance in Calendar
Year 2011 was estimated by the Budget and Legislative Analyst to be $4,274,320, which
includes costs related to existing State law as well as costs incurred due to the City’s
Sunshine Ordinance. These amounts cover all reported City department costs of (a)
responding to 5,833 formal requests for records, (b) providing information less formally to
the public, (c) preparing for and attending Sunshine Ordinance Task Force hearings when
complaints are filed against City departments, (d) attending enforcement hearings before the
Ethics Commission and (e) meeting all public meeting requirements.

= As shown in Table 1 below, the Budget and Legislative Analyst notes that an estimated
$3,276,645, or 76.7 percent of the $4,274,320 in total costs identified in this report to comply
with the City’s Sunshine Ordinance, related to (a) providing access to public meetings and (b)
providing City documents to the public pursuant to the Sunshine Ordinance, would continue
to exist under current State law even if the City did not have the Sunshine Ordinance.

= After accounting for existing State legislation with which City departments are obligated to
comply, regardless of the City’s own Sunshine Ordinance requirements, the Budget and
Legislative Analyst has estimated the total Calendar Year 2011 net cost to the City to comply
with just the City’s Sunshine Ordinance as $997,676, shown in Table 1 below.

= As shown in Table 1 below, the largest category of total net City costs, an estimated |
$2,077,880 of the $4,274,320 in total net City costs for Calendar Year 2011, were incurred
responding to public records requests activities.

= Of the estimated $997,676 in costs incurred in Calendar Year 2011 that were unique to the
City’s Sunshine Ordinance, the largest category of costs, $354,905, or 35.6 percent of the
$997,676 in total estimated costs unique to the City, was for Sunshine Ordinance Task Force
hearings, enforcement and related tasks. These costs included Sunshine Ordinance Task .
Force support costs for services provided by the City Attorney and the Clerk of the Board’s
office and City department staff time expended at hearings. These hearings included
complaint and post-decision Sunshine Ordinance Task Force hearings and Ethlcs
Commission hearings on Sunshine Ordinance Task Force dec151ons

»  The Budget and Legislative Analyst’s review of the Sunshine Ordinance Task Force’s 2010
and 2011 annual report statistics and discussions with City staff disclosed that multiple
hearings and continuances per complaint are common occurrences at Sunshine Ordinance
Task Force hearings due to complainants not appearing and/or the Task Force not having a
quorum. Of the 78 cases closed in Calendar Year 2011 by the SOTF, each case was heard an

Budgert and Legislative Analyst
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average of 1.9 times by the full Task Force and each case was heard an average of 2.6 times,
including hearings at the full Task Force and SOTF committees. Since these hearings often

~ require the presence of City department staff and support services from the City Attorney’s
Office and the Clerk of the Board of Superv1sors Ofﬁce additional costs are incurred when
there are multlple hearings on a case.

) The 10 City departments that reported the largest costs attributable to the City’s Sunshine
Ordinance in Calendar Year 2011 are presented in Table 2 below. As can be seen, the
Municipal Transportation Agency incurred the highest costs of all departments ($859,810),
followed by the Office of Emergency Management ($226,994) the Planning Department
(8212,336) and Elections Department ($151,170).

Budget and Legislative Analyst
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Table 1: Total Net Estimated Calendar Year 2011 City Costs due to the Sﬁnshine» Ordinance

Total Costs Costs
Dueto City Costs Due Unique to
: & State to State Sunshine

Activity Legislation  Legislation Ordinance’
Noticing Requirements $275,324 $275,324 $0
Purchasing, Maintaining, or Operating Audio and/or Video
Recording Equipment For Public Meetings 323,408 ' $0 323,408
Costs of Maintaining and Updating Sunshine Ordinance ‘
Information on Department Websites 79,093 . $79,093 0
Othe.r costs _assocmted w1th_ complying with Sunshine Ordinance 73,160 $73.160 0
public meeting access requirements ]
Subtotal: Public Meetings Activities 750,985 427,577 323,408.
Respond}ng to Formal Sunshine Ordinance Requests For 1,400,627  $1,260,564 140,063
Information
Providing Sunshine-Ordinance Related Information, Separate From
Respanding to Formal Public Information Requests 649,759 $649,759. 0
Maintaining Index of Records Website 1,184 $0 1,184 |
Copying Fees for Providing Public Records Not Recouped 18,351 $18,351 0
Providing Information to the City _‘Adm1mstrator for the Index of 7.959 $0 7.959
Records »
Subtotal: Public Records Request Activities 2,077,880 1,928,674 149,206
Clerk of the Board's Support of the SOTF 110,288 $0 110,288
Department Staff Preparation/Attending Hearings on Complamts
Filed with the Sunshine Ordinance Task Force 85,290 30 85,290
Department Staff Attendance: Post-Decision Sunshine Ordinance
Task Force Enforcement/Compliance Matters 43,354 $0 43,354
City Attorney Costs Related to Supporting SOTF 100,233 $0 100,233
Post—D'e(31s1on Sunshme Ordinance Task Force Enforcement and 43,354 $0 43,354
Compliance Matters
Ethics Commission Costs - Post-Decision Actions 15,740 $0 15,740
Subtotal: SOTF Hearings, Enforcement and Related Tasks 354,905 0 354,905
Preparing for Sunshine Ordinance-Related Legal Actions 1,752 $1,752 0
Other Costs of Sunshine Ordinance Compliance. 145,230 $116,184 29,046
C1ty. Attomey Cost.s of Supporting Departments in Sunshine 917,357 $825.621 91,736
Ordinance-related issues ‘ _
City Attorney Costs for Acting as Supervisor of Records 51,949 50 51,949
Subtotal: Miscellaneous Costs 1,116,288 943,557 172,731
TOTAL COSTS $4,300,058 $3,299,809  $1,000,250
COPYING REVENUES RECEIVED BY DEPTS. 25,738 23,164 2,574

$4,274,320  $3,276,645 $997,676

TOTAL NET COSTS (rounded)

2 The Budget and Legislative Analyst assumes that 10% of public records requests and 20% of “Other Costs” were

unique to the Sunshine Ordinance in 2011.
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Table 2:
10 Departments that Reported the Largest Sunshine Ordinance Compliance Costs
in Survey Responses

Calendar Year 2011

MTA ‘ $859,810
Emergency Management 226,994
Planning 212,336
[Elections ’ 151,170,
Public .Ut.1htles 143,956
Commission :

Public Health 134,354]
[Ethics Commission ’ 131,818
City Attorney 125,827
Controller 124,065
[Public Works : 107,451
Tota) : $2,217,781

Source: Budget and Legislative Analyst Survey of City Departments

SUNSHINE ORDINANCE OVERVIEW AND SURVEY

The Sunshine Ordinance is contained within Section 67.1 through 67.37 of the
Administrative Code. The stated purpose of the Sunshine Ordinance is to protect the right of
San Francisco residents to know what their government and those acting on behalf of their
government are doing. The Sunshine Ordinance incorporates and builds on two existing
State laws, the Ralph M. Brown Act which establishes State public meeting access
requirements, and the California Public Records Act which establishes the public’s right to
receive documentary public information.

The SOTF is comprised of eleven voting members appointed by the Board of Supervisors
and two non-voting ex-officio members, appointed by the Mayor and the Clerk of the Board
of Supervisors. Each appointed member has a term of two years, unless removed earlier by
the Board of Supervisors. According to the SOTF bylaws, members of the SOTF serve
without compensation and there is no term limit for serving on the SOTF. As with all City
appointive boards, commissions and other units of government, all SOTF hearings, which are
held monthly, must have a majority of members (six members) of the SOTF present to
constitute a quorum. As of April 2011, when the Sunshine Ordinance Task Force amended its
bylaws, approval of substantive and procedural matters requires an affirmative vote: of a

Budget and Legislative Analyst
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majority of the members present rather than the. majonty of all members as is required of City
boards and commissions or other units of government’. If a quorum of the Task Force is not
present, no official action may be taken, except roll call and adjournment.

The Sunshine Ordinance created an oversight body called the Sunshine Ordinance Task Force
(SOTF), the purpose of which is to advise the Board of Supervisors and provide information
to other City departments on appropriate ways in which to implement the ordinance. Specific
SOTF activities delineated in the Sunshine Ordinance include:

1. Establishing appropriate goals for implementation of the Sunshine Ordinance;

2. Proposing amendments to the Sunshine Ordinance;

3. Reporting annually to the Board of Supervisors on any practical or policy problems
encountered in‘the administration of the Sunshine Ordinance;

4. Receiving and reviewing the annual report of the City’s Supervisor of Records (City
Attorney);

5. Making referrals to a municipal office with enforcement power under the Sunshine
Ordinance, California Public Records Act or Brown Act, whenever it concludes that
any person has violated any provisions of the Sunshine Ordinance or the State Acts;
and,

6. Issuing public reports from time to time evaluatmg compliance with the Sunshine
Ordinance and related State laws by the City, or any department, office or official
thereof. _ -

While the Sunshine Ordinance does not specify how referrals are to be made to a municipal
office with enforcement power (#5 above), the Sunshine Ordinance Task Force has
developed complaint procedures, detailed below, that allow for members of the public to file
complaints with the Task Force which then holds hearings to make determinations on
whether or not a Sunshine Ordinance violation has occurred.

In Calendar Year 2011, the SOTF held 10 regular hearings and 9 special hearings*. An
average of 24.5 agenda items and an average of 15.2 complaints were calendared per
hearing.” In Calendar Year 2011, the SOTF received 98 new and individual complaints from
.40 complainants, or an average of 2.5 complaints per complainant. Of these 98 complaints,
78 were disposed of by the SOTF. These 78 closed cases were heard by the full SOTF or its
comumittees over a total of 201 hearings, or 2.6 hearings each on average. They were heard by
“the full SOTF over a total of 150 hearings, on an average of 1.9 hearings each. Table 3
presents the average number of hearings per complaint. The number of hearings per
complaint ranged from one to eight, with the majority of complaints having two or three
hearings each. See Attachment 1 for details on SOTF hearings.

* Charter Section 4.104(b) requxres affirmative votes by a majority of members of appointive boa.rds commissions or
other units of government for approval of any matter.

4 Specml hearings are hearings by the SOTF which were not one of the regula.rly scheduled monthly heanngs

® Hearing information is based on the SOTF’s website:
http://www.sfbos.org/meeting.aspx?page=5233&subpage=2011

Budget and Legislative Analpst.
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- Table 3: Average.Number of Hearings per Sunshine Ordinance Complaint

Calendar Year 2011
SOTF and
. its
SOTF Ouly. Committees
Number Closed Complaints - 78 78
Total # Hearings for Closed Complaints 150 201
Average Number Hearings/Complaint 1.9 2.6

Source: Closed complaints reported in the SOTF 2011 Annual Report

In order to comply with the Sunshine Ordinance, it is part of the regular duties of City
departments to use staff time and dedicate resources to deliver public records and, on
occasion, address complaints filed with the Sunshine Ordinance Task Force. To the extent
that hearings at the SOTF or its committees are continued, additional department staff time

and costs are incurred.

Charged with the task of determining the total costs to the City of complying with the
Sunshine Ordinance and giving an overview of the process related to the Sunshine
Ordinance, the Budget and Legislative Analyst surveyed all City departments asking that their
costs of compliance with the Sunshine Ordinance for Calendar Year 2011 be submitted, with
the understanding that these costs are frequently not individually tracked and would likely
need to be estimated. (See Attachment 2 for sample survey)

The Budget and Legislative Analyst also recognizes that provisions of the two State
ordinances, the Ralph M. Brown Act and the California Public Records Act, are contained
within the Sunshine Ordinance and govern the manner and content of the dissemination of
most public information. However, the Budget and Legislative Analyst determined that it was
not possible to parse out all of the costs directly attributed to the Sunshine Ordinance versus
the two State ordinances contained within it, which exist in their own right, given the nature
of records departments typically keep on these matters. Therefore, some portion of the cost of
providing access to public meetings as well as providing public documents that are directly
attributed to the Sunshine Ordinance in this report would continue to exist under current State
law if the Sunshine Ordinance were not in place. In addition, it is likely that without the
SOTF, some portion of complaints would be directed to other public bodies, such as the
courts, which would in turn incur costs.

Finally, the Budget and Legislative Analyst acknowledges that self-reporting of costs which
are typically not tracked in detail on a rolling basis has the possibility of resulting in either
inflated or deflated costs based on the nature of the estimating process. Therefore, the Budget
and Legislative Analyst cautions that the estimates contained within this report should be
considered in light of the process in which they were derived. In addition, seven departments
did not return completed surveys and therefore those departments’ costs are not accounted for
in the final estimates included in this report. All department costs and staff hours reported by
survey respondents have been reviewed by the Budget and Legislative Analyst and returned

Budget and Legislative Analyst
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to departments for clarification in cases when the reported amounts did not seem reasonable
or were well above or below responses from other departments.

The Budget and Legislative Analyst received completed surveys from 40 out of 47
departments. Details on total costs attributable to the Sunshine Ordinance, by department, are
presented as Attachment 3 to this report. ‘

Based on the survey results and identification of some additional costs by the Budget and s
Legislative Analyst, the City incurred an estimated $4,274,320 in Calendar Year 2011
complying with the Sunshine Ordinance. Of that amount, the Budget and Legislative Analyst
estimates that $3,276,645 would have been incurred anyway complying with State legislation
if the Sunshine Ordinance were not in place in San Francisco and that $997.,675 of the total
estimated costs were unique to the Sunshine Ordinance. Details on these costs, by function
are presented ‘in the following sections. Details on costs reported by individual City
department are presented in Attachment 3.

PUBLIC ACCESS TO POLICY BODY MEETINGS AND PASSIVE MEETINGS BODIES

The Sunshine Ordinance contains specific requirements in regard to public meetings. These
requirements are different for policy bodies and passive meeting bodies. The Administrative
Code defines a policy body as (a) the Board of Supervisors, (b) any other board or
commission authorized by the Charter, (¢) any board, commission, committee, or other body
created by ordinance or resolution of the Board of Supervisors or by a policy body, and (d)
any standing committee of a policy body, any advisory board, commission, committee or
council created by a federal, State, or local grant whose members are appointed by City
officials, employees, or agentss. A passive meeting body is defined in the Administrative
Code as (4) an advisory committee created by a member of a policy body, the Mayor or a
Department head, (b) any group whose purpose is to advise the Mayor or any Department
head on fiscal, economic, or policy issues, (c) social, recreational or ceremonial occasions
sponsored by or for a policy body to which a majority of the body has been invited, (d) a
group of employees of the City and County of San Francisco who are developing, modifying,
or creati7ng City policies or procedures related to public health, safety, welfare, or homeless
services'. ~

The Sunshine Ordinance requires policy body meetings to be open and public, as originally
required by the Ralph M. Brown Act®. Section 67.6 of the Administrative Code requires that
each policy body, except for advisory bodies, must establish by resolution or motion the time
and place for holding regular meetings. Policy bodies must post an dgenda in an area freely
accessible to the public as well as on the internet specifying the time and place of the meeting
and containing meaningful descriptions of each item of business of the next meeting at least
72 hours before that meeting. Members of the public must be granted the opportunity to
provide testimony concerning any item which is being discussed at the policy body meeting.

¢ Administrative Code Section 67.3
7 Administrative Code Section 67.3
8 Government Code Section 54950 .
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In addition, the clerk or secretary of each board and commission must record the minutes for
each regular and special meeting, which must be available for inspection and copying upon
request no later than 10 days after the meeting. The Administrative Code requires that every
policy body, agency or department shall audio or video record every noticed regular meeting,
special meeting, or hearing open to the public held in a City Hall hearing room that is
equipped with audio and video recording equipment, unless the equipment is not available for
technical or other reasons’. Any audio or video recording will be considered a public record
subject to the Californja Public Records Act provisions' and shall not be erased or
destroyed. These recordings must be made available within seventy two hours of the date of
the meeting or hearing on the City’s website and remain available for at least two years after
that date. Any special meetings of a policy body must be accompanied by a written notice at
least 72 hours before the meeting, delivered by mail or personally to each member of the
policy body and to the local media who have requested such notices.

The Administrative Code provides that all individuals must have access to all gatherings of
passive meeting bodies L. Meetings of irregular passive bodies must be preceded by a notice
delivered personally, by email, mail, or facsimile at least 72 hours before the time of such
meetings to each person who has requested such a notice. If a passive body decides to
conduct regular meetings, no notice is required. However, similar to the policy bodies, an
agenda must be posted in an area freely accessible to the public as well as on the internet
specifying the time and place of the meeting and containing meaningful descriptions of each
item of business of the next meeting at least 72 hours before that meeting. Gatherings subject
to this requirement include advisory committees or other multimember bodies created in
writing, by initiative, or which were formed or exist to serve as a non-governmental advisor
to a member of a policy body. Closed sessions of such passive meeting bodies may be held
under specific circumstances. However, the Administrative Code specifies that all closed
sessions of any policy body covered by the Sunshine Ordinance must be audio or video
recorded in their entirety and those recordings must be retained for ten years, or permanently
when feasible .

As shown in Table 4 below, the 40 departments that responded to the survey report that they

-incurred costs due to public meeting requirements totaling $750,985. The Budget and
Legislative Analyst notes that these costs, other than the $323,408 cost of purchasing,
maintaining, or operating audio and/or video recording equipment for public meetings, would
be incurred if the Sunshine Ordinance were not in place due to the compliance obligations
under the Ralph M. Brown Act.

® Administrative Code Section 67.14
' Government Code Section 54950

! Administrative Code Section 67.4
2 Administrative Code Section 67.8
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Table 4: Summary of Survey Results of Costs of Public Meetings

Calendar Year 2011 -

) Estimated Cost Unique
Sunshine Ordinance Requirement ' Annual Cost to Sunshine Ordinance
Noticing Requirements $275,324 $0
Purchasing, Maintaining, or Operating Audio and/or
Video Recording Equipment For Public Meetings 323,408" 323,408
Costs of Maintaining and Updating Sunshine
Ordinance Information on Department Websites 79,003 | . : 0
Other Costs , ‘ 73,160 0
Total $750,985 | ] $323,408

AccCESS To PuBLIC RECORDS

Public information is defined in the Sunshine Ordinance as the content of public records as
defined by the California Public Records Act'®. According to the California Public Records
Act, a public record includes any writing containing information related to the conduct of
public business prepared, owned, used, or retained by any state or local agency regardless of
physical form or characteristics'®. The Administrative Code requires that any public record be
available for inspection and a single copy provided to any individual upon payment of a
reasonable copying charge, not to exceed ten cents per pagel6

The intent of the Sunshine Ordinance is to keep the withholding of records to a minimum!’.
No records may be withheld from disclosure in their entirety unless all information contained
in the records are expressly exempt by the California Public Records Act or some other
statute. Withholding on this basis by a City department must be justified in writing. However,
the Sunshine Ordinance'® requires disclosure of the following type of records which are not
subject to disclosure requirements under the California Public Records Act:

¢ Drafts and memoranda (disclosure of draft versions of agreements in the process of
being negotiated can be delayed until 10 days prior to the presentation of the
agreement for approval by a policy body and disclosure of final draft agreements
where the City is offering to provide facilities or services in direct competition with
other public or private entities not required by law to make their competing proposals
public may be delayed until the draft agreement is presented for approval). '

B n their -completed survey, the Board of Appeals did not include $45,000 which the- department pays the
Department of Technology for its services in broadcasting public meetings in this category but instead included it as
“Other Costs”. Given the purpose of the cost, this $45,000 was moved to the “Purchasing, Maintaining, or Operating

Audio and/or Video Recording for Public Meetings estimate of costs.
1 A dministrative Code Section 67.20

5 Government Code Section 6252

¢ Administrative Code Section 67.21

17 Administrative Code Section 67.26°

¥ Administrative Code Section 67.24

Budget and Legislative Analyst
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* Specific types of records pertaining to litigation (pre-litigation claims against the
City, any record not attorney/client privileged at the time received/created, and any
advice, analysis, opinion or other communication concerning the California Public
Records Act, the Ralph M. Brown Act, the Political Reform Act, any San Francisco

Govemmental Ethics Code, or the Sunshine Ordinance). :

e (Certain personnel information (job pool characteristics and employment and
education histories of all successful job applicants, salary information and benefits for
every employee, curriculum vitae of any employee, job descriptions for every
employment classification, and any memorandum of understanding between the City
or department and a recognized employee organization, but always excluding personal
contact information, social security number, age and marital status for individual

employees).

* Certain law enforcement information (names of juvenile witnesses, personal or
private information, identity of a confidential source, secret investigative
techniques/procedures, information that would endanger law enforcement personnel
or the successful completion of an investigation may be excluded if public interest in
nondisclosure outweighs the public interest in disclosure).

o Contracts, bids, proposals, and other records of communications between
departments and persons/firms seeking contracts (Director of Public Health may
withhold proposed and final rates of payments for managed health care contracts, in
which the City either pays for health care services or receives compensation for
providing health care services, if public disclosure would adversely affect the ability
to engage in effective negotiations for managed health care contracts if the rates of
payment are under three years old).

* Budgets and Other Financial Information (no exceptions).

The Administrative Code requires that City departments designate a staff member and an
alternate to serve as custodian of public records for the department, responsible for providing
information, including oral mformauon to the public about the department’s operations,
plans, policies, and positions'®. No City employee is required to respond to a public inquiry
on these topics if it takes more than fifteen minutes to provide oral information responsive to

the inquiry.

The Custodian must comply with requests for public records within ten days following
receipt of that request. The request may be delivered to the office of the custodian orally, in
writing by fax, mail, or email. The custodian must justify withholding any record by
demonstrating in writing within ten days following receipt of a request that the requested
record is exempt under the Sunshine Ordinance.

1° Administrative Code Section 67.21
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The custodian must also assist a member of the public in identifying the existence, form, and
nature of any record or information maintained by, available to, or in the custody of that
custodian, whether those records are exempt from disclosure. Within seven days following
receipt of such a request, the custodian must provide a statement in writing regarding the
existence, quantity, form, and nature of records relating to a particular subject or questions
with enough specificity to identify records in order for a member of the public to make a
request of that document.

" The 40 departments that responded to the survey report receiving an estimated 5,833 formal
requests for Sunshine Ordinance information in 2011, in which the request was received in
writing and directly invoked the Sunshine Ordinance. As shown in Table 5 below,
approximately 20,679 hours of City Department staff time were spent responding to formal
public record requests at a total estimated cost to the City of $1,400,627. The Budget and
Legislative Analyst notes that most of the these costs could continue to be incurred even if
the Sunshine Ordinance were not in place due to local government disclosure obligations
under the California Public Records Act. The Budget and Legislative Analyst assumes that
ten percent of these costs, or $140,063, is unique to the Sunshine Ordinance since, as
discussed above, the Sunshine Ordinance contains some additional disclosures above and
beyond those required by the California Public Records Act. However, responding to public
records requests, including the disclosure obligations specified under the California Public
Records Act, are also included within the Sunshine Ordinance and therefore have been
included in the City’s estimated costs below.

Table 5: City Department Estimated Costs of Responding to Formal Sunshine Ordinance
Public Records Requests, Calendar Year 2011

Estimated Cost
Unique to
Total Work ' Sunshine
Hours Total Cost Ordinance
- 20,679 $1,400,627 $140,063

As shown in Table 6 below, 13,607 estimated hours of City Department staff time were spent
providing Sunshine Ordinance-related information separate from formal public information
requests at a total estimated cost to the City of $649,759. These requests include all informal
requests for information about public records available, the records request process and other
oral requests that do not directly invoke the Sunshine Ordinance. The Budget and Legislative
Analyst notes that these costs would also continue to be incurred even if the Sunshine
Ordinance were not in place due to local government disclosure obligations under the
California Public Records Act. However, like the costs associated with responding to formal
requests, responding to public records requests, including the disclosure obligations specified
under the California Public Records Act, are also included within the Sunshine Ordinance
~ and therefore have been included in the City’s estimated costs below.

Budget and Legislative Analyst
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Table 6: City Department Estimated Costs of Providing Sunshine Ordinance-Related
Information Separate from Formal Sunshine Ordinance Public Record Requests,

Calendar Year 2011
Estimated Cost
Unique to
Total Work Sunshine
Hours Total Cost Ordinance
13,607 $649,759 0 |

CitY CoPYING FEE REVENUES FOR RECORDS PROVIDED PURSUANT TO THE
SUNSHINE ORDINANCE

The Administrative Code allows City departments to charge fees. for documents routinely
produced, such as meeting agendas, not to exceed one cent per page, plus postage costs*’. For
documents assembled and copied at the order of a requestor, a fee not to exceed 10 cents per
page may be charged, plus postage costs. Copies of video-recorded meetings can be provided
at a cost of $10 or less per meeting. According to the results of our survey, City departments
estimated that they received $25,738 in copying fee revenues in Calendar Year 2011 and
incurred $18,351 in copying fees that were not recouped.?! ' '

CiTY COSTS OF PROVIDING INFORMATION TO THE CITY ADMINISTRATOR FOR
THE INDEX OF RECORDS

According to the Administrative Code, the City is required to prepare a public records index =
identifying various types of information and documents maintained by City departments’
boards, commissions and elected officers?. The City Administrator is responsible for the
preparation of this Index of Records. The Index is to clearly and meaningfully describe
individual types of records that are prepared and maintained by each department, agency,
commission, or public official of the City and be kept up to date in respect to the types of
records maintained by these entities and should be sufficient to aid the public in making a
request or inquiry. The index does not include copies of actual documents that are available.
The Department of Technology advises that department staff spends approximately 15-20
hours annually to maintain the website. Those $1,184 to $1,578 in costs are reportedly
integrated into the annual subscription all departments pay for general Information

%% Administrative Code Section 67.28 ‘ :

! The Department of Public Health reported $15,000.02 in copying fees not recouped. However, the Department
noted that, when responding to this survey question it included staff time and other costs which may have already
been included in other questions within the survey. Therefore, the $15,000 was removed in order to avoid possible
double-counting of costs. : '

*2 The Department of Emergency Management reported $34,721 in copying fees that were not recouped. However,
the Department noted that when responding to this survey question, it included staff time in their estimate. Given that
this question was meant to capture copying fees only and that the staff time estimated was not included in the survey
* question related to informal requests for information, the staff time estimate was moved to that survey question and
removed from the queéstion regarding copying fees.

# Administrative Code Section 67.29

Budget and Legislative Analyst
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Technology (IT) services. To be conservative, the Budget and Legislative Analyst used the
lower cost in the estimated range, or $1,184 for this cost, all of which is assumed to be
unique to the Sunshine Ordinance.

According to the results of our survey, City departments estimated that they spent a total of
$7,959 providing information to the City Administrator for the Index of Records.

SUNSHINE ORDINANCE-RELATED COMPLAINTS TO THE SUNSHINE ORDINANCE

TASK FORCE PRIOR TO FILING A COMPLAINT |

The Administrative Code includes provisions that allow members of the public additional
recourse, as promulgated by the Sunshine Ordinance Task Forces in its Complaint
Procedures, if a request for a public record and/or is not granted or public meeting
requirements are not followed. If a request for access to public records is not granted and/or
public meetings requirements are not adhered to, the SOTE’s Public Complaint Procedure
states that the Sunshine Ordinance Task Force Administrator®* must discuss the request with
the member of the public and attempt, with the assistance of the City Attorney, to mediate the
request. If the member of the public continues to be denied access to the desired record or the
public meeting requirement is not met, the SOTF Administrator must advise the member of
the public of his/her right to file a petition with the City Attorney’s Office and to pursue the
SOTF complaint process and send the complainant a packet of information to inform the
complaint process. As shown in Table 7 below, a total of $110,288 was spent by the Clerk of
the Board’s Office in Calendar Year 2011 supporting the SOTF. The Budget and Legislative
Analyst assumes that all of these costs are unique to the Sunshine Ordinance.

Table 7: Summary of Clerk of the Board Costs Incurred Supporﬁng the Sunshine
Ordinance Task Force: Calendar Year 2011

Estimated Cost
Unique to °
Sunshine
Cost Ordinance

Salaries $77,121 $77,121
Fringe $31,794 $31,794
Miscellaneous Expenses $337 __ $337
Materials and Supplies $532 $532
Services of Other Departments $504 $504
Total ' $110,288 $110,288

> The Administrator is a City employee of the Board of Supervisors® Clerk’s Office who is tasked with supporting

the SOTE.

: Budget and Legislative Analyst
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SUNSHINE ORDINANCE TASK FORCE COMPLAINT PROCESS

If the member of the public decides to pursue the complaint process, a letter or complaint
form may be submitted to the SOTF. The responding City department will be sent written
notice of the complaint along with a request to respond to the charges in the complaint within
five business days. A Deputy City Attorney who advises the City departments may assist the
department, board or commission or public official (known as the respondent) in preparing a
response to the complaint.

Jurisdiction of the SOTF over a given matter must be determined as soon as possible but
never later than 45 days from when a written complaint is received. The Deputy City
Attorney assigned to advise the SOTF, is to provide a written opinion to the SOTF on its
jurisdiction on the matter and detail the focus of the issues for the SOTF. The SOTF’s
complaint process calls for complaints to be heard before the SOTF’s Complaint Committee
in order to determine SOTF jurisdiction over the mater and to focus information requests.
However, this process is not currently followed due to the current backlog of cases;
complaints are now sent directly to the full SOTF, without this prior review by the
committee. Jurisdiction is currently determined at the same hearing that the complaint is first
heard before the SOTF. However, the SOTF plans to return to the original complaint process
as soon as possible.”” Once jurisdiction has been determined, the complainant may waive the
45-day rule if they choose or request a special hearing within the 45-day period. .

Continnances are granted if a request for a continuance is submitted at least three business
days in advance of the scheduled hearing. Respondents’- agreement is not required for a
continuance to be granted. If a request for continuance is submitted less than three business
days in advance or more than one request for a continuance is made, the request may be
granted by a majority vote of the SOTF members present (not the full SOTF).

‘Continuances are also granted to departments if submitted at least three business days in
advance of the scheduled hearing if the complainant agrees. If the complainant is not in
agreement, the request for continuance is not made within three business days, or the
respondent is requesting a subsequent continuance, such continuances may be granted by a
majority vote of the SOTF members present. ‘

Continuances on individual complaints are frequently made on the day the hearing is meant
to be heard, according to City staff, due to complainants not attending the scheduled hearing.
If this happens repeatedly, the same complaint can be continued at several SOTF hearings
due to a lack of attendance by the complainant. In such situations, City department staff may
appear and wait for the complaint to be heard, only to find that the matter is continued.
Complaints can also be continued due to the SOTF lacking a quorum and therefore being
unable to issue a decision (known as an Order of Determination) on the matter.

** The Clerk’s Office provided this information on current deviations from the SOTF’s complaint probeduré.

Budget and Legislative Analyst .
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After all testimony is heard by the SOTF, it will vote on an Order of Determination or other
directives stating whether the disputed record is public and must be provided and/or whether
open meeting laws were obeyed. The complainant and respondent will be notified of the .
SOTF’s Order of Determination in writing. (See Attachment 4 for a Detailed Flowchart of the
Complaint Process) '

The City departments who responded to the survey reported that they attended a total number
of 130 SOTF hearings in Calendar Year 2011. As shown in Table 8 below, the City spent an
estimated 1,197 hours preparing for and/or attending hearings concerning complaints filed
with the SOTF prior to a decision being rendered. The total estimated cost to the City
associated with-that time is $85,290. The Budget and Legislative Analyst assumes that all of
these costs are unique to the Sunshine Ordinance.

Table 8: City Departn¥ent Costs of Preparing For and/or Attending Hearings
Concerning Complaints Filed with the Sunshine Ordinance Task Force

Calendar Year 2011
Estimated Cost
Unique to
-Total Work Sunshine
Hours Total Cost Ordinance
1,197 $85,290 $85,290

The City Attorney’s Office estimates that it incurs $100,233 in annual costs supporting the
SOTE. In addition, the City Attorney’s Office estimates that $917,357 worth of staff time was
spent supporting all City departments on Sunshine Ordinance-related matters™.

POST-DECISION SUNSHINE ORDINANCE TASK FORCE ENFORCEMENT AND
COMPLIANCE MATTERS f

According to the SOTF’s Public Complaint Procedure, once an Order of Determination has
been sent, a request for reconsideration may be made only if new information exists which
was not available at the time of the hearing. The party requesting consideration is to provide
proof of that new inforiation when petitioning for reconsideration. If the request is granted, a
new hearing on the complaint will be scheduled for the next SOTF meeting.

If a request for reconsideration is not requested or granted and the record is found to be
public, the record is to be provided to the complainant within five days of the Order of
Determination. The matter is also referred to a SOTF committee for follow-up, either, the
Compliance & Amendments Committee (CAC) and/or any committee recommended by the
Chair.

26 T order to avoid double-counting and account for all City Attorney costs, any City Attorney time estimated by
departments other than the City Attorney in their survey was removed.

Budget and Legislative Analyst
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If the respondent continues to fail to comply with the Order of Determination, the SOTF may
choose to notify the District Attorney, the Attorney General, the Board of Supervisors, or the
Ethics Commission, who may take additional measures to ensure compliance with the
Sunshine Ordinance. In 2011, 63 cases were forwarded to one of these bodies. SOTF records
show that the Ethics Commission is the primary avenue by which complaints are addressed
after the SOTF issues its Order of Determination and respondents continue to fail to comply.
The Ethics Commission reports receiving eight violation referrals from the SOTF in Calendar

Year 2011. ; N

The Ethics Commission estimated its costs of hearing Sunshine Ordinance-related complaints
in 2011 between $15,740 and $22,460. To be conservative, the Budget and Legislative
Analyst has assumed that the lower amount represents the total costs for the Ethics
Cormumission for handling 'violations referrals in 201 1, as shown in Table 9. The Budget and
Legislative Analyst assumes that all of these costs are unique to the Sunshine Ordinance.

Table 9: Ethics Commission Estimated Costs Associated with Handling Violation
Referrals Concerning Sunshine Ordinance Complaints in Calendar Year 2011

. : Estimated Cost Unique

Activity ‘ Cost to Sunshine Ordinance
Cost of Handling 8 Cases - $13,440 $13,440
Copies $200 $200
Portion of Lexis Subscription $2,100 . $2.,100
1 Total ' 315,740 $15,740

~ Source: Ethics Commission

City departments that responded to the survey report attending and preparing for 42 post-
decision hearings. As shown in Table 10 below, the costs for City Department participation
in post-decision Sunshine Ordinance Task Force enforcement and compliance matters,
including preparing for and attending post-decision hearings before the SOTF, any of its
subcommittees, or the Ethics Commission is $43,354. The Budget and Legislative Analyst
assumes that all of these costs are unique to the Sunshine Ordinance. ’

Table 10: City Department Costs of Post-Decision Sunshine Ordinance Task Force
Enforcement and Compliance Matters

Calendar Year 2011
Estimated Cost
Unique to
Total Work Sunshine
‘Hours Total Cost Ordinance
515 $43,354 $43,354

If the matter continues to not be settled in a manner which is satisfactory to the complainant, the
complainant may choose to pursue further action through litigation outside of the Sunshine

Ordinance process.

Budget and Legislative Analyst
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City departments reported a total of eight legal actions in 2011 related to Sunshine Ordinance
matters. As shown in Table 11 below, City departments. preparing for Sunshine Ordinance-
related legal actions, including responding to writs, results in $1,752 costs to the City. The
Budget and Legislative Analyst assumes that these costs would be incurred even if the Sunshine
Ordinance were not in place.

Table 11: Costs of City Department Preparation for Sunshine Ordinance-Related Legal
Actions, Including Responding to Writs

Calendar Year 2011
Estimated Cost
Unique to
Total Work : Sunshine
Hours Total Cost Ordinance
27 $1,752 50

OTHER COSTS DETAILED BY DEPARTMENTS IN SURVEY
City departments were also asked to provide estimates of “any other costs” they believe they
incurred due to the Sunshine Ordinance which were not specifically requested in the survey.
Table 12 below details those costs.”’ The Budget and Legislative Analyst assumes that twenty
percent of these costs are unique to the Sunshine Ordinance.

Table 12: Other Costs Incurred by City departments for Compliance with the Sunshine
Ordinance, Calendar Year 2011

, Estimated
Cost Unique
to Sunshine
Activity . Cost Ordinance
Committee staffing $515 $103
Police time 1,375 275
Interpreters - 340 68
Vendor Costs 143,000 28,600
Total Costs - $145,230 $29,046

In addition to the above detailed “other costs” reported in the survey, the City Attomey’s Office
reports that a total of $51,949 was spent in relation to the City Attorney’s role as Supervisor of
Records, a role delegated to the Office pursuant to the Administrative Code. This entire cost is
- assumed to be unique to the Sunshine Ordinance. :

y

2T MTA reported that $547,000 in Overhead is directly attributable to the Sunshine Ordinance. The Budget and
Legislative Analyst concluded that it was not appropriate to include those costs because the MTA’s overhead is not
directly related to the City’s Sunshine Ordinance and therefore those costs should not be attributed to the Sunshine
Ordinance.

Budget and Legislative Analyst
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SUMMARY OF COMMENTS PROVIDED BY CITY DEPARTMENTS ABOUT
COMPLIANCE WITH THE SUNSHINE ORDINANCE

City departments were also asked to provide any general comments they wished to at the close of
the survey. Many departments reported that complying with the Sunshine Ordinance and
addressing complaints directed to the SOTF was extremely time-consuming for Department staff.
- Other Departments noted that additional funding is recommended to account for the time spent

complying with Sunshine Ordinance requests. Other comments submitted noted that the
complamt process is inefficient for both complainants and staff.

Budget and Legisiative Analyst
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Attachment 1: Summary of Complaints Completed in Calendar Year 2011

10034 3 Concluded

10036 1 Ethics Commission

10040 4 Concluded

10042 4 Concluded

10050 4 Concluded

10052 1 1 1 Concluded

10053 " 2 Tabled

10056 2 Concluded

10057 3 Withdrawn
Board of
Supervisors &

10059 5 2 Ethics Commission

10061 1 1 No Violation

10063 4 1 Ethics Commission

10064 2 Concluded

10065 1 1 Concluded

10067 1 1 Concluded

10068 2 .| Withdrawn

10069 2 1 | Ethics Commission

10071 1 1 Tabled

10072 1 Concluded

10074 2 1 Ethics Commission

10075 1 Tabled

11001 2 Ethics Commission

11002 1 Tabled

11003 1 2 Concluded
Ethics Commission,

K Attorney General, ™

District Attorney,
Board of

11006 1 Supervisors

11007 1 Ethics Commission

11010 1 1 Concluded

11011 1 1 Concluded

11012 1 1 Concluded

, District Attomey,

11013 1 1 1 Ethics Commission |

11014 1 1 2 Concluded

11015 2 2 Concluded

11016 2 2 Ethics Commission

11017 2 1 Concluded

11018 2 Concluded
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11019

Withdrawn

1
11020 2| Concluded
11021 5 1 Concluded
11022 2 Concluded
' Mayor, Board of
Supervisors, DA,
11023 2 1 BOS
11025 2 Tabled
11026 2 Concluded
Board of
11028 2 Supervisors
11029 1 Tabled
| Board of
11030 1 2 Supervisors -
11031 2 Concluded
11032 2 Concluded .
: Board of
11033 1 Supervisors
11034 6 Dismissed
11035 2 Concluded
11036 1 Concluded
11037 1 Ethics Commission
11042 3 2 Ethics Commission
11043 3 1 Concluded
11044 1 Withdrawn
11045 2 Ethics Commission
11046 4 Concluded
11047 3 Concluded
District Attomney,
11048 3 Ethics Commission
11049 3 1 Ethics Commission
11052 1 Withdrawn
11053 1 Withdrawn _
District Attorney,
11054 2 1 Ethics Commission
11055 1 Concluded
11057 1 Withdrawn
11060 2 Dismissed
11063 3 No action
11066 3 Withdrawn
11067 3 Withdrawn
11070 2 Closed
11072 2 Closed
2
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11074 2 Closed
11075 6| Withdrawn
11078 4\ No action
11082 5 Withdrawn
11086 1 Withdrawn
Total 29 150 22 19

Average Per Case 1.95
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Attachment 2

City and County of San Francisco
Survey of Costs of Compliance with City Sunshine Ordinance

The Budget and Legislative Analyst’s Office has been requested by the Board of Supervisors to collect
and tabulate all City departments’ costs of complying with the Sunshine Ordinance (Administrative Code
Chapter 67). Please respond to the survey below regarding your department’s specific costs related to its
compliance with the Sunshine Ordinance and return to Marisa Rimland Flower of the Budget and
Legislative Analyst’s Office (marisa.rimland.flower@sfgov.org) by February 3, 2012.

We appreciate your cooperation on this matter. If you have any questions regarding this survey, please
contact Ms. Flower at (415) 553-4635 or marisa.rimland.flower@sfgov.org.

1. Please provide the name of person completing survey.

2. Please provide the name and classification of your department’s Custodian of Records required by
Administrative Code Section 67.22 of the Sunshine Ordinance. :

|

3. For each of the following Sunshine Ordinance-required fasks, please report the number of
occurrences in calendar year 2011:

4. For each of the following Sunshine Ordinance-related tasks, please report 1) the classification that
conducted the task, 2) the actual or estimated number of work hours performed by each classification
in calendar year 2011 on each task, and 3) if any of the hours were compensated as overtime at time
and a half. A number of classifications which commonly respond to Sunshine Ordinance requests and
complaints are already presented but please add others for each task if appropriate.

Budget and Legislative Analyst
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a) Providing Sunshine Ordinance-related information to the public, separate from responding to
formal public information requests (required by 67.21):

Choose a Classification 3 . Choose A or E l

\

Choose a Classification Choose A or E

Choose a Classification Choose A or E

Choose A or E

Choose AorE

Choose A orE

Choose A orE

B A I | T ) TR Y Se A,

B
B
i

]

" - . .

b) Responding to formal Sunshine Ordinance requests for information (including time
conferring with City Attorney’s Office concerning requests):

Choose a Classification !

Choose a Classification i Choose A or E I
Choose a Classification } Choose A or E i
; i Choose A or E l
i ! Choose A or E i
i. i . ChooserrE' l
i % : Choose A or E g l

Budget and Legislative Analyst
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c) Preparing for and/or attending hearings concerning complaints filed with SOTF (including all
initial and continued hearings on the same complaints) prior to a decision being rendered:

Choose a Classification ; B ]
Choose a Classification 1 Choose A or E i '
Choose a Classification 2 Choose A or B g
% ? _ : Choose A or E !
; 2 Choose A or E !
; ; Choose A or E i :
; - ‘ i Choose Aor E i '

d) Post-decision SOTF enforcement and compliance matters (including preparing for and
attending post-decision hearings before SOTF, any of its subcommittees, or the Ethics

Commission):
oose a Classification I hoose A B 3 |
Choose a Claséiﬁcatioﬁ i Choose A or B g
| Choose a Classification I Choose A or E é »
; 1 ‘ Choose A or E §
i i — Choose A or E i
; ) i . Choose A or E ;
; g - Choose A or E % .

Budget and Legislative Analyst
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e) Preparing for Sunshine Ordinance-related legal actions, including responding to writs:

Choose a Classification

oose A or

Choose a Classification

Choose A or E

Choose a Classification

Choose A or E

Choose A or E

Choose A or E

Choose A or E

3
,i
|
]

— . - — "

Choose A or E

PRSP SN [ [ R Syl S EVPIOTY

5. Based on calendar year 2011, please identify your department’s costs for the following (estimates can

be made if actual costs were not tracked):

a) What were your department’s annual costs in calendar year 2011, if any, for maintaining
and updating Sunshine Ordinance information on your website? -

|

b) What were your department’s annual costs in calendar year 2011, if any, for providing
information to the City Administrator for the Index of Records?

3

c) What were your annual total copying fee revenues in calendar year 2011 for records
provided to the public pursuant to the Sunshine Ordinance?

|

d) What amount of your department’s annual copying fees for providing records to the
public pursuant to the Sunshine Ordinance were not recouped in calendar year 2011 from

fees?

!

P59
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4. What costs, if any, were incurred by your department in calendar year 2011 for complying with
public meeting access requirements of the Sunshine Ordinance, including:

a. Noticing'requirements for your policy body (Charter board or commission, advisory

boards, committee, etc.) ! .

b. Purchasing, maintaining or operating audio and/or video recording equipment for public

meetings for your department’s policy body board or cornmission;

c. Other costs i

5. Please detail any other costs incurred by the department for compliance with the ordinance in
calendar year 2011. '

Detail Costs:

6. Provide any other comments about compliance with the Sunshine Ordinance here:

Comments:

Thank you for your cooperation in filling out the above survey. Please send the completed version to
Marisa Rimland Flower at marisa.rimland.flower@sfgov.org |

Budget and Legislative Analyst
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Attachment 3: Sunshine Ordinance Survey Results By City Department

s

Administrative Services $4,868
Adult Probation 1,697
Airport 98
Arts Commission 77,586
Asian Art Museum 2,029
Assessor-Recorder 871
Board of Appeals 49,697
Building Inspection 52,430
Children and Families Commission . 709
Children Youth & Families 507
City Attorney 125,827
Civil Service 48,746
Controller 124,065
- | District Attorney , 20,052
Economic & Workforce

Development 16,475
Elections 151,170
Emergency Management 226,994
Environment 83,470
| Ethics Commission 131,818
Fire : 69,430
Health Service System 0
Human Resources . 30,928
Human Rights Commission - 2,740
Human Services Agency 27,082
Mayor 48,600
MTA 859,810
Planning ' 212,336
Police Department 45,428
Port 86,947
Public Health 134,354
' Public Library 34,006
Public Utilities Commission 143,956
Public Works ] 107,451

Recreation & Park - 96,227 |
Rent Board 5,949
Retirement System 12,365
Sheriff : 6,785

1

: P61



Status of Women » ‘ 543
Technology D 82,880
War Memorial ' 2,120
rlI‘otzll Estimated Costs Per )

Department $3,129, 046*

' The $3,129,046 summarized here are the results from the Budget and Legislative Analyst’s survey and do not
contain other estimated costs and offsetting copying fee revenue included in the total cost of compliance with the
Sunshine Ordinance, which is estimated to equal $4,274,320.

2
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Complainant

Clerk
*Administrator

Clerk
Administrator

Clerk
Administrator

City Attorney
SOTF

SOTF

Clerk

Administrator -

Department

SOTF
Compliance
Amendment,
and/or other
committee
recommended
by Chair

SOTF
Compliance
Amendment

Committee

Attachment 4

Complaint filed with SOTF
Y
Complainant
Contact ('16partmen1: to satisfiedw/ ™ Case Closed
discuss
response
A A

A
Mediate request between .
complainant and dept.

Complainant

Ongoing
complaint vy

satisfied

Send complaint to City Attorney, Chair

Y

Advise re jurisdiction/focus/
substantive issues

|

Jurisdiction denied/
case not upheld

Hearing re jurisdiction/issues in complaint*
A

v v
Issue Order of Grant new hearing SOTF
Determination

A
v '
Send OrdF:r to parties; » Request Reconsideration Complainant/
request writien response Department
v )
Respond to Order
v
Response
: Complete
Review response from department
Minor Significant
Issues y Issues v
Discuss w/ dep;'mment Refer SOTF
representative
Primary Additional
Path vy wpossible referrals
Ethics Commission BOS, DA, AG

* The SOTF complaint procedure calls for jurisdiction to be considered first at a complaint committee hearing. At present, the full -
SOTF is considering jurisdiction, generally at the same time as it hears to substantive issues in the complaint.

{
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P[ease emazl this complez‘ed form fo: Fred Brousseau(@sfeov.org and
Gabrzelaloezaf“,sﬁzov org '

REQUEST BY A MEMBER OF THE
"~ BOARD OF SUPERVISORS
- TO THE BUDGET AND LEGISLATIVE ANALYST :
'Superviso.r' Scott‘Wi’enef '

Contact Person (If other than the
Supemsor) _

Contact Person s Emall scott.w1ener@sfgov org
' Contact P.gljson s Telephone No.: 554-6968
 Date of Request: |~ December 13, 2011

Nature of Request (Please descnbe the spemﬁc nature of the request )

The Sunshine Ordinance is one of the most important pieces of legislation in San Franc1sco It

helps ensure open government and provides citizens with access to information about their

- government. The-Sunshine Ordinance’s xmplcmentahon effectiveness, and efficiency are
critical aspects of San Francisco government. Moreover, the Sunshine Ordinance Task Force, as

the entity that implements and oversees the ordinance, plays a key role and must operate

,-eﬁectmely In order to evaluate the effectiveness and efficiency of our implementation of the

Ordinance, I request that the Budget and Legislative Analyst calculate the cost to the City,

broken down by Department, of complying with the Ordinance. For examplc I'would like to

know how much each Departnient spends to compIy with the Ordinance on an annual basis,

s mcludmg hard costs, staff costs, overtime costs, and so forth. I would also like to know how

much each Department spends in attending hearings by the Simshine Ordinance Task Force,
_including hard costs, staff costs, overtime costs and so forth. There may ‘be other costs of -
~compliance beyond these examples. Once weknow how-much the Cify spends to comply with
- the Ordinance, we can work to ensure that we are getting the best value for our investment. -

We will foHUW np Wlﬂun 48 hours to d].SCIISS the scope of Work, Idenﬁfy speCLﬁc concerns
- and estxmate the number of initial anhmpated hours. - o

\

‘SANFRANCISCO BOARD OF SUPERVISORS . BUDGETAND LEGISLATIVE ANALYST
P64 |



‘City and Cotmty of San Franc:sco :
Survey of Costs of Comphance w1th Clty Sunshice Ord.maﬂce

The Budget and LeglsiaHVB Analyst 5 Oﬁice has been requested by the Board of Supervisors to collect L

'and tabulate all City departments’ costs of complying with the Sunshine Ord.mance (Admmlst-ahve Code

Chapter 67). Please respond.to the survey-below regarding your dbparhnent’s speeific costs related to it5-

. compliance with the Sunshine Ordlm.nce and retum fo-Marisa Rimland Flower of the Budget and
: Legxslatwe Aﬂalys‘is Ofﬁce( arunland_ﬂower@s_fgov org) by’ FebruaryS’ 2012, :

. We appremaie your cooperation on this mafter, If you have any ‘questions regardmg this survev, pIease

contact Ms. Flower at (415) 553—4-635 ormmsa.nmland ﬂowar@,sfgov org. !

Pleasaprcmde the name of person- compieﬁngsuney-.. — e e

2 Plcase provide the name’ and classrﬁcation of your departmcnt’s Custodian of. Records requlred by

Admmstrahve Code Secuon 67 22 of the Sunshine Ord.mance

< 3. For each of the followmg Sunshine ’ Ordmance—requlred tasks pieasa - repoit . the numbcr of
' ocouTrenCes in calendar year 2011: ’ )

4. For each of the following S\mshme Ordmanc&-rclatcd tasks, plea.sc report 1) the classrﬁcaizc}n that
condncted the task, 2) the actual or estimated number of work hours performed by each classifi cation
in calendar year- 2011 on each task, and 3) if any of the hours were compensated as overtime at time
and 4 half. A number of classifications which commohly respond to-Sunshine Ordinance requests and
complalnis are airea.dy prcsented but pfease add others for cach task if apprcpnate .

Budgét and Legislative Analyst
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a} Prov;dmg Sunshine Ordmaﬂce—related Hiformation to the pubhc sepamie ﬁom respondmg o
fon:nal pubhc information rcqu%ts (tequired by 6721 - . o

“Choose a Classification Choosc oA OrE

Choose AorE

B N I R
!i i | | Choose ACTE | o g '

[ i

i |

? |

Choose a Classification

{ Choose a-Classtfication - - - - i

Choose Aor E

Choosc AorE

Choose Aor E

' b) RespcmdmD to formal Sunshine Ordmance requesm for mformailon (mcludmg the
' conff:rrmg with Cxty Aﬂ:omey s Oﬁ‘ice concerring: requests) _

Choose A or E

Choose a Classification Choose A o E ' {

Choose a Classification Choosc A OTE | g

1
.
-

Choosc A o E | _ T

Chopse A orE § . r )

Choosc-A orE - E -

- . ‘Budget ond Legislative Analyst '
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¢} a:rmg for and/or attendmg heanngs conoemmgcom Iamfs ﬁ}ad with SOTF mcludn all
p g
mmal and contmued he&n:ngs on thc same compla.m’rs} priortoa dBGISIOIl being rsndcrei .
Choose 3 Class1ﬁcahnn
- Choos;aclassiﬁcaﬁon ) i R ‘ " | Choose Aor E . g -
.| Choose & Classification T . Chocss AorE ;
T St I _
: g—' i' ’ Chooss Aor B ' i
% ~ ; ] Choose AorE | 1 . .
i—— ' . ! S ;| Choose Aor E ii -
dy ‘Post-decision SOTE enforcement and comphance matters (mclud_mg prepanng for and’
" atiending post—dacmon hearings before SOTF any of its subcommittets, or the Eﬁ:ucs
COmmlSSIOB) .
— Choosea.Clzssrﬁcanou h
" -_ChogaseaC'lassiﬁ(zﬁon _ ' ? J Choose AorE f
Choose a Classification - . r s Chooss AorE | . f
f - _ — — l Choos;A_o;E - {
r R Ci i T Choose Aor E { -
_ i , ——— % — Chpos:AlDr'E i
3 — ; oo ADTE § —

: o » Budget.énHLegis{aﬁveAnaIyst
- .o 3 . RO K S



e) Preparing for Suzishine Ordinance-related legal actions, including responding to wrrts

. Choosc a Classif cahon

- Choosc-Au-rE .

Choose A orE

Choose aiClassiﬁcz'aﬁon. g ~ Chonse Aor B ' , i—*

ChooseaCIa;ssiﬁcaﬁdg . i Choose AcrE | : § S

r B - r - 'ChooscAorbj ] E——
- !_ - Choose A or E . r

. Based on ceJendar year 2011, please iden’afy your deparhnent’s costs for the tol Iowmg (esnma_tcs canm’
‘be made if af;mai costs were.not trazkcd) o .

a) - What were your department’s annual costs in calendar year 201 1, if any, for mamtmnmg‘
and updaimg Sumnshine Ordmancc mformaimn on your website? _ '

b) What were your deparimcnt s annual costs in calendar year 2011 if any, for prowdmg
mfonnarion to the City Administrator for the Index of Records? o

c) Whai were your annual total copymg fee revenues in calendar year 2011 for rccords '
. prov1ded to the-public pursuant to the Sunshme Ordmanca’7 -

d) Wha.t amount of your deparﬁneut s agnual copying fees for providmg records tothe
public pursuant to the Sunshme Ordmancu were not recouped m calendar year 2011 from

. fees?

'z
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4 Whal' wsts,‘ if any, were incurred by vour deg:a%ﬁne;nt in calendar yéar 2011 for complying w;th
" public meeting access reqzﬁrament-s of the Sunshine Ordinance, includiug: : ) :

S e Noticing reqmrsmenfs for ycur po{my body (Cha.rter boa:d or commxssxon, adwsory :

boards, c.:c:mmxt‘te:e5 etc) l Cre

b Purchasmg, ma.mtammg or opemtmg audio and!or Vldeo racordmg eqmpmcnt for pubhc
meetings for your daparnneut’ s pohcy body board or co:mmssxon -

'c., Othercosts e .-:

5. Please detz.ﬂ agy other costs' mcurred by the- dcpartmmt for compliance with the crdmzmce m"
calendaryear 2011 : . T

i -

Detail Costs:

. 6. Provide any other comm;nfs. about éompﬁimcé with the Sunshine Ordinance here:

Comme’m's:

Thmﬂ( you for your coopcrahon in ﬁﬂmg out the above sm'vey Please send tbc completad version to .

- Mansa ijland Flower at mans&rnnland.ﬂowag{@fgov org i

~Budget and Legislative Analyst
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Request for Reconsideration of Complaint 11084

SOTF to: libraryusers2004, Pontious, Susan - 03/16/2012 03:21 PM
Sent by: Andrea Ausberry : ,
Cc: Hope Johnson, Jerry Threet

NOTICE TO ALL PARTIES in Complaint No. 11084, Library Users Association v.
Arts Commission: :

Please be advised the Task Force learned new information in this matter, and I
.am requesting reconsideration of the decision on the complaint based on
Section E of the Sunshine Ordinance Task Force’s complaint procedures. ~

Based on the information provided to the Task Force at the hearing held on
December 14, 2011, the Task Force found the Visual Arts Committee in violation
of 67.14(c) for failure to record meetings. However, Section 67.14(c) applies
only when meetings are held at City Hall. The Task Force has since learned
that the Visual Arts Committee does not hold its meetings at City Hall. At
the time of the hearing, the Task Force was not provided with this information
and therefore did not take up discussion of other possibly applicable sections
of the ordinance. :

The Task Force will consider at its next scheduled meeting whether or not to
hold a new hearing on this matter. Pursuant to Section E of the complaint
procedures, 1f the Task Force grants the reconsideration, a new hearing will
be held at the next following scheduled Task Force meeting.

Thank you for your cooperation and patience in this matter. Please contact
the SOTF Administrator with any questions or concerns.

Hope Johnson, SOTF Chair
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CItY AND COUNTY OF SAN _FRANCISCO - OFFICE OF THE CITY ATTORNEY -

DENNIS J. HERRERA - ’ JERRY THREET
City Attormey Deputy City Attorney
. DiectDial:  [415) 554-3914
Email: . jemry.threet@sfgov.org
MEMORANDUM
TO: - Sunshine Task Force
FROM: _ Jerry Threet -
Deputy City Attorney

DATE:  December 13,2011 o
RE: Complaint No. 11084: Library Users Association v. S. F. Arts Comimission

COMPLAINT

THE COMPLAINANT ALLEGES THE FOLLOWING:

Complainant Library Users Association ("LUA") alleges that the San Francisco Arts
Commission (the "Commission”) violated section 67.14(b) of the Ordinance by failing to provide
LUA an opportunity to review an audio recording of the meeting of the Visual Arts Committee
("VAC™) meeting held on August 17, 2011.

COMPLAINANT FILES COMPLAINT: . _ _
~ On October 11, 2011, Complainant filed 2 complaint with the Task Force alleging a
violation of section 67.14(b). '

JURISDICTION _ | _

The Commission is both a department and a Charter commission. Therefore, in general,
the Task Force has jurisdiction to hear public meeting and recotds complaints against the Arts
Commission. However, the Commission contests jurisdiction on the basis that the VAC isan
advisory body under the Ordinance and therefore not subject to the provisions of section
67.14(b). Whatever the merits of that argument, it does not appear to be one that goes to the
jurisdiction of the Task Force to hear this matter, but rather speaks to whether there was a
violation by the Commission. :

APPLICABLE STATUTORY SECTION(S):
Section 67 of the San Francisco Administrative Code:

« Section 67.14(b) governs the requirement that boards and commissions enumerated in the
Charter audio record their special and regular meetings.

APPLICABLE CASE LAW:
Norne. _

Fox PLAza - 139’0 MARKET STREET, 6™ FLOOR * SAN FRANCISCO, CALIFORNIA 24102-5408
RECEPTION: (415) 554-3800 - FACSIMLE: (415} 437-4644 -

n:\codenf\as2011\9600241\00743643.doc

P73




CitY AND COUNTY OF SAN FRANCISCO

OFFICE OF THE CITY ATTORNEY

"MEMORANDUM
TO: Sunshine Task Force
DATE: December 13,2011 -
PAGE: 2
RE: Complamt No. 11084: lerary Users Association v. S F. Arts Commission
ISSUES TO BE DETERMINED

Uncontested/Contested Facts: Complainant alleges that the Commission violated the
Ordinance by failing to audio record the August 17, 2011 meeting of the VAC and subsequently
failing to provide LUA with an opportunity to review such an audio recording of that meeting.

The Commission does not dispute the above facts, but admits that it did not and does not
cause the VAC meetings to be audio recorded. Rather, the Commission argues that section
67.14(b) does not require audio recordings of the VAC. The Commission argues that the VAC is
an "advisory committee" under the Ordmance and therefore is not subject to the requlrements of -
section67.14(b). . .

Complainant responds that this response is a "dangerous argument that would allow-
circumvention of the clear language [ ] of Sunshine by [ ] placing the work of a Charter body
into one or more subcommittees. Then, the parent body, rubberstamping the work of the it(s)
committee(s), could evade all the requirements applying to a charter board/commission under
Sunshine, and the public would have no minutes or tape recordmgs of meetings at which the real
work is done." Complainant further alleges that the "actual work" of the Commission is done by
the VAC in the subject area under its purview. Complainant further alleges that the VAC has
been in existence for decades, and argues from this allegation that the VAC is a "standing
committee of a legislative body" under section 54952(b) of the Brown Act and thus also is

defined as a legislative body by that statute.

QUESTIONS THAT MIGHT ASSIST IN DETERMINING FACTS:

o How was the VAC created and when? Was it created by formal action of the Commission?
By the initiative of a member of a policy body, the Mayor, or a depaitment head?

e What is the composition of the membership of the VAC? Is it composed solely of members
of the Commission, or does it also contain members who are not Commission members?

s What is the subject matter considered at VAC meetings? Does it consist solety of matters
referred to it for consideration by the Commission? '

e What happens to matters once they are considered by the VAC? Are all such matters referred
to the Commission for further consideration and action on recommendations by the VAC? .

e What is the meetmg schedule of the VAC and how is that schedule determined?

LEGAL ISSUES/LEGAL DETERMINATIONS:
. Has the Commission complied with the requ1rements of the Ordinance and the Public

- Records Act?
e Can the VAC legally be considered the same as the Commission under section 67'.14(b)?_

~ e Isthe VAC a "passive meeting body" or a "policy body", under the Ordinance?
e Assuming the VAC is an " passive meeting body ", do the requirements of section 67. 14(b)

apply to its meetings?
» Assuming the VACisa “pohcy body" do the requxrements of section 67. l4(b) apply to its

meetings? .

n:\codenfias201 11960024 1100743643 doc
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Cry AND COUNTY OF SAN FRANCISCO " . OFFACE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force
DATE: December 13,2011
PAGE: 3 _
RE: Complaint No. 11084: Library Users Association v. S. F. Arts Commission
- CONCLUSION

THE TASK FORCE FINDS THE F OLLOWING FACTS TO BE TRUE:

“THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE..

| n\codenfas201 1\9600241\00743643 doc
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CiTy AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
- TO: Sunshine Task Force
DATE: December 13, 2011

PAGE: 4 : : :
RE: Complaint No. 11084: Library Users Association v. S. F. Arts Commission

CHAPTER 67, S F ADMINISTRATIVE CODE (SUNSHINE ORDINANCE)

SEC. 67.3. DEFINITIONS. -
Whenever in this Article the following words or phrases are used, they shall have the

following meanings:
(a) "City" shall mean the City and County of San Francisco.
(b). "Meeting" shall mean any of the following:
(I) A congregation of a majority of the members of a policy body at the same time and
place; ‘
(2) A series of gatherings, each of which involves less than a majority of a policy body,
to hear, discuss or deliberate upon any item that is within the subject matter jurisdiction of the
City, if the cumulative result is that a majority of members has become involved in such
gatherings; or , :
(3)  Any other use of personal intermediaries or communications media that could permit
a majority of the members of a policy body to become aware of an item of business and of the
views or positions of other members with respect thereto, and to negotiate consensus thereupon.
(4) "Meeting" shall not include any of the following: ‘

(A) Individual contacts or conversations between a member of a policy body and
another person that do not convey to the member the views or positions of other members upon
the subject matter of the contact or conversation and in which the member does not solicit or
encourage the restatement of the views of the other members;

) (B)  The attendance of a majority of the members of a policy body at a regional,
statewide or national conference, or at a meeting organized to address a topic of local community
concern and open to the public, provided that a majority of the members refrains from using the
occasion to collectively discuss the topic of the gathering or any other business within the subject
matter jurisdiction of the City; or

(C) The attendance of a majority of the members of a policy body at a purely social,
recreational or ceremonial occasion other than one sponsored or organized by or for the policy
body itself, provided that a majority of the members refrains from using the occasion to discuss
any business within the subject matter jurisdiction of this body. A meal gathering of a policy
body before, during or after a business meeting of the body is part of that meeting and shall be
conducted only under circumstances that permit public access to hear and observe the discussion
of members. Such meetings shall not be conducted in restaurants or other accommodations
where public access is possible only in consideration of making a purchase or some other
payment of value. :

(C-1)*  The attendance of a majority of the members of a policy body at an open and
noticed meeting of a standing committee of that body, provided that the members of the policy
body who are not members of the standing committee attend only as observers. '

(D)  Proceedings of the Department of Social Services Child Welfare Placement and
Review Committee or similar committees which exist to consider confidential information and
make decisions regarding Department of Social Services clients.

n\codenf\as201 1\960024 1\00743643.doc
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CITY AND COUNTY OF SAN FRANCISCO ~ OFFCE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force:
DATE: . December 13, 2011
PAGE: 5

RE: Complaint No. 11084: Library Users Association v. S. F. Arts Commission

(c) "Passive meeting body" shall mean:

(1) Advisory committees created by the initiative of a member of a policy body, the
Mayor, or a department head;

(2) Any group that meets to discuss with or advise the Mayor or any Department Head
on fiscal, economic, or policy issues;

(3) Social, Tecreational or ceremonial occasions sponsored or organized byorfora
policy body to which a majority of the body has been invited..

(4) ~ “Passive meeting body" shall not include a committee that consxsts solely of >
employees of the City and County of San Francisco created by the initiative of a member of a
policy body, the Mayor, or a department head;

(5) Notwithstanding the provisions of paragraph (4) above, "Passive meeting body"
shall include a committee that consists solely of employees of the City and County of San
Francisco when such committee is reviewing, developing, modifying, or creating City policies or
procedures relating to the public health, safety, or welfare or relating to services for the
homeless;

(d} '"Policy Body" shall mean:
(1) The Board of Supervisors;

(2) Any other board or commission enumerated in the Charter;

(3) Any board, commission, committee, or other body created by ordinance or
resolution of the Board of Supervisors;

(4) Any advisory board, commission, committee or body, created by the initiative of a
policy body;

(5) Any standing committee of a policy body irrespective of its composition.

(6) '"Policy Body" shall not include a committee which consists solely of employees of

- the City and County of San Francisco, unless such committee was established by Charter or by

ordinance or resolution of the Board of Supervisors.
(7) Any advisory board, commission, committee, or council created by a federal, State,

or local grant whose members are appointed by City officials, employees or agents.

SEC. 67.14. VIDEO & AUDIO RECORDING, FILMING AND STILL PHOTOGRAPHY.
(2) * Any person attending an open and public meeting of a policy body shall have the right to
record the proceedings with an audio or video recorder or a still or motion picture camera, or to
broadcast the proceedings, in the absence of a reasonable finding of the policy body that the
recording or broadcast cannot continue without such noise, illumination or obstruction of view as
to constitute a persistent disruption of the proceedings.

(b) Each board and commission enumerated in the Charter shall audio record each regular
and special meeting. Each such audio recording, and any audio or video recording of a meeting
of any other policy body made at the direction of the policy body shall be a public record subject
to inspection pursuant to the California Public Records Act (Government Code Section 6250 et
seq.), and shall not be erased or destroyed. Inspection of any such recording shall be provided
without charge on an appropriate play back device made available by the City.

n:\codenfas20] 1\9600241100743643.doc
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Cry AND COUNTY OF SAN FRANCISCO . OFACE OF THE CITY ATTORNEY .

MEMORANDUM
TO: Sunshine Task Force
DATE: December 13, 2011
PAGE: 6
RE: Complaint No. 11084: Library Users Association v. S. F. Arts Commission

(c) Every City policy body, agency ot department shall audio or video every noticed regular
meeting, special meeting, or hearing open to the public held in a City Hall hearing room that is
equipped with audio or video recording facilities, except to the extent that such facilities may not
be available for technical or other reasons. Each such audio or video recording shall be a public
record subject to inspection pursuant to the Caljfornia Public Records Act (Government Code
Section 6250 et seq.), and shall not be erased or destroyed. The City shall make such audio or
video recording available in digital form at a centralized location on the City's web site
(www.sfgov.org) within seventy-two hours of the date of the meeting or hearing and for a period
of at least two years after the date of the meeting or hearing. Inspection of any such recording
shall also be provided without charge on an appropriate-play back device made available by the
City. This subsection (c) shall not be construed to limit or in any way modify the duties created

_ by any other provision of this article, including but not limited to the requirements for recording
closed sessions as stated in Section 67.8-1 and for recording meetings of boards and
commissions enumerated in the Charter as stated in subsection (b) above.

CALIFORNIA GOV'T CODE §§ 54950 ET SEQ. (BROWN ACT)

§ 54952. LEGISLATIVE BODY, DEFINITION

As used in this chapter, “legislative body” means: ‘

(a) The governing body of a local agency or any other Jocal body created by state or federal

~ statute. : . : B
(b) A commission, committee, board, or other body of a local agency, whether permanent or

temporary, decisionmaking or advisory, created by charter, ordinance, resolution, or formal
action of a legislative body. However, advisory committees, composed solely of the members of
the legislative body that are less than a quorum of the legislative body are not legislative bodies,
except that standing committees of a legislative body, irrespective of their composition, which
have a continuing subject matter jurisdiction, or a meeting schedule fixed by charter, ordinance,

" resolution, or formal action of a legislative body are legislative bodies for purposes of this

chapter. - : ‘

" n\codenflas2011\960024 1100743643 .doc
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- Pagelofl .

r"\h Sunshine Complaint

- Y ") complaints

to;

sotf _

-- 10/14/2011 10:12 AM
Hide Defails ’
From: <complamts@sfgov org>

To: <sotf@sfgov.org> '

To:sotfi@sfgov.org :

- Email:complainfs@sfgov.org

. IPARTMENT:Arts Comnission

CONTACTED:Staff person

PUBLIC RECORDS’ VIOLATION:Yes - - . _
PUBLIC_MEETING VIOLATION:No ' ' S N
MEET]NG DATE:August 17,2011 ' o . o

SECTIONS _ VIOLATED:Section 67.14 (b) :
DESCRIPTION:Art Commission Did Not Provide Audio Recordmg of its Vlsual Arts Committee Meetmg of August-
17,2011 to Library Users Association. .

HEARING:Yes .

PRE-HEARING:No - -

DATE: .

NAME:Peter Warfield

. ADDRESS:

CITY: -

ZIP: :

PHONE:753-2180

CONTACT_EMAIL hbraryuser32004@yahoo com

ANONYMOUS: .

CONF]DENTIAL].TY REQUESTED No

file://C:\Documents and Settings\CDRustom\Local Settings\Tcmp\notcsElEF 34\;Wéb815 Lhtm - 10/ 14/2b1§ 3
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Library Users Assocmtlon |

P.O. Box 170544, San Francisco, CA 94117—0544 -
Tel./Fax (415) 753-2180 :
, Tuesday, October 11, 2011
Honorable Members -
Sunshine Ordinance Task Force -
City Hall :
San Francisco
By email: sotf@ sfgov org
Subject: Complaint #1: Art Commission Did Not Provide Audio Recordmg of its Visual
Arts Committee Meetmg of. August 17, 2011 to Lzlmzrv Users Assocmtzon :

) Ladws and Gentlemen:

~ The Art Commission did not provide L1bra1'y Users Association an opportumty to listeri to a.
recording of its Visual Arts Committee (VAC) mesting of August 17, 2011. A staff
‘member told us that only the meetmgs of the full Art Comm1ss1on are recorded — not

committee meetings.

This violates Library Users Assoc1at10n s rights, and the public’s, under Sunshme
Ordinance Section 67.14 (b), which requires all charter commissions to audio record their
meetings, to retain the recordings, and to make the recordings avallable for inspéction. The -

section reads as follows:

() Each board and COMmmission emlmerateﬂ in the cllarler shall alulm record each regular
and special meeting, Each such audio recording, and any audio or video recording of a
meeling of any otfier policy body made af the direction of the policy body shall be a public
- record subject fo Inspeciion pursuant io the California Public Records Act (Govermment Code
Section 6250 ef seq.), and shall not be erased or destroyed. Taspection of any such .
Tecording shall be provided without charge on an appropiiate play back device made
available by the Cify. (Acl{led by 0rtl 265-93, 111111 8/18/93 amended Dy Propasmon G,

- 11/2/99)

Backeround: This mectmg included a presentation, plus discussion and approval of San
Francisco Public Library’s imminert plan to completely destroy the existing Bernal Heights
. Branch Library mural, painted by noted San Francisco muralist Arch Williams, as wellas

" Carlos Alcaya. The mural was designed and painted in a participatory community process '
over a two-year period, 1980-1982. It mcludes on the front of the library words by Holly -
~ Near, and the famed Chilean Victor Jara in Spanish and English; plus images of Victor Jara |

and others, which will not be carried over into the planned mural. The new design Jacks

any words and was called by someone close to the original design sanitized and gentrified.

Library Users Assocxaﬁonrequests a prompt hea.rmg on this complamt, and thanks you for
your time and effort on this matter. . ,

Sincerely yours,
Peter Warfield

Executive Director, Library Users Association
Page 1 of 2
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Library Users Association

P.O. Box 170544, San Francisco, CA 94117-0544
' ‘Tel./Fax (415) 753-2180

‘ April 26, 2012

. Honorable Members

Sunshine Ordinance Task Force

City Hall |

San Francisco

By email: sotf@ sfgov.org

Subject: Re-hearing of Complaint # 11084, Art Commission Did Not Provide
Audio Recording of Its Visual Arts Committee (VAC) Meeting to Library Users
Association '

Ladies and Gentlemen:

We would like to note that this matter has not changed with regard to facts or history since'you
last heard this in December, 2011 — but your own actions subsequent to the complaint filing are’

relevant: '

A. Why this is being re-heard. _

We would like it understood, as it has not always been from the SOTF agendas, that this matter
is being re-heard through no fault of Library Users Association. The Task Force at the hearing
of December 14, 2011, found a section of the law that it later discovered did not, in fact, apply
to this case. The absence of the SOTF’s attorney’s opinion when this came up may have
contributed to this mistake, but there was no issue of arguments being made or facts presented /
not presented by our side of the case. We argued the case entirely without any reliance on the
section that the SOTF incorrectly applied, 67.14(c).

B. SOTF Actions. -
On the same day of this hearing, the SOTF heard Library Users Association Complaint

#11085, concerning failure of the Visual Arts Committee (VAC), a subcommittee of the Arts
Commission, to provide draft meeting minutes promptly. In a 9-0 decision in our favor, SOTF
found that the VAC IS SUBJECT to the minutes requirements and is not exempt because it is

" not specifically mentioned in the charter, although its ‘parent’ body is. Your reasoning was
essentially the same as the arguments we had presented.

The SOTF Order of Determination regarding Complaint # 11085, dated April 9, 2012, reads as
follows (excerpt is all of first two paragraphs of “Findings of Fact and Conclusions of Law”:

The Task Force concluded that the minutes requirements of
Sunshine Ordinance Section 67.16 apply to the VAC. As a
standing committee, the VAC is a part of the SFAC, a
~commission enumerated in the Charter. [Emphasis added.]The
Task Force interprets the phrase “each board and commission
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enumerated in the Charter” in Section 67.16 to be inclusive
of all parts of those boards and commissions, including all
standing committees.- The Task Force concluded that standing
committees, including the VAC, are not intended to stand
alone as entities separated from the parent commission.
Standing committees are established to make work decisions
for the parent commission; they consist of voting members
of the parent commission; and they have continuing subject
matter jurisdiction pertinent to the parent commission’s
work. The Task Force concluded an interpretation that
excludes standing committees from state and local public
records and public meetings laws is inconsistent with the
findings and purpose of the Sunshine Ordinance.

The Task Force further concluded that the VAC is a
legislative body as defined by Section 54952 (b) of the
Brown Act and, therefore, a local agency subject to the
requirements of the California Public Records Act.

We believe that the same reasoning leads to the same conclusion regarding the requirement
that meetings be recorded. Sunshine 67.14 (b) says: :

“Each board and commission enumerated in the charter shall audio record each regular
~ and special meeting” :

C. Request for Explicit and Clear Finding Regarding Multiple, Ongoing
Violations. _

Please Note: We would appreciate your making explicit that the Visual Arts
Committee failed to record any of its meetings for multiple years, including all of
their meetings at which they discussed and acted upon the planned removal and
replacement of the historic community-created Victor Jara Bernal Heights Branch
Library Mural . We specifically requested recordings for multiple dates in Fall, 2009 and
Fall, 2011 and received nothing — because, we were told, those meetings were never recorded.

The impact of this failure was to make it extraordinarily difficult for us, and anyone else, to
understand what had been discussed at those meetings. Library Users Association has
expressed concern that no specifics of mural contents were discussed, but anyone attempting to
check the source was unable to, and would have to rely as we did, on minutes only.

Thank you for your attention to this.

Peter Warfield

Executive Director
Library Users Association
415/753-2180

P.S. Attached below is our November 17 response to Art Commission’s argument on this. .

Page 2 of 4
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‘Library Users Association

P.O. Box 170544, San Francisco, CA 94117-0544
Tel./Fax (415) 753-2180"
November 17,2011
Honorable Members
Sunshine Ordinance Task Force
City Hall
San Francisco
By email: sotf(@ sfgov. org

Subject: Qur Response to Art Commission’s Reply to Our Complaint #1-- ( Art
Commission Did Not Provide Audio Recording of Its Visual Arts
Committee (VAC) Meeting to Library Users Association)

Ladies and Gentlemen:

Library Users Association earlier this week (11/14/11) received from the SOTF
Administrator the Art Commlssmn s reply to our complaint of October 11, 2001, and
reply with this letter. :

- We note their reply is dated October 19, and it did not reach Library Users
Association until nearly a month later, on the evening of November 14, 2011.

The Commission letter argues that the Visual Arts Committee (VAC) is an “advisory
committee of the SFAC [Arts Commission].” As such, the argument continues, the
VAC “is not a ‘board or commission listed in the charter’ and thus is not required to

audio record its meetings.”

We consider this to be a dangerous argument that would allow circumvention of
the clear language and spirit of Sunshine by the simple stratagem of placing the
work of a Charter body into one or more subcommittees. Then the parent body,
rubber stamping the work of its committee(s), could evade all the requirements
applying to a charter board/commission under Sunshine, and the public would have
no minutes or tape recordmgs of meetings at which the real work was done.

In fact, at the Arts Commission, the real work IS done by the Visual Arts Committee
~ (VAC) for the topic area it covers. At the August 17,2011 meeting of the VAC, for

example, the group was attended by the Commission President, P.J. Johnston; the
administrative head of the department, Interim Director J.D. Beltran; and many
staff members. In addition, discussion of the Bernal Heights Branch Library mural
100% demolition and replacement project included participation by the City

Librarian, and artists for the new murals. A multi-paragraph description of the
proceedings was in the VAC Minutes of the meeting.

Page 3 of 4
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At the full Arts Commission meeting of September 12, 2011, the Bernal Heights
Branch Library mural destruction and replacement project was on the agenda -- as a
CONSENT ITEM -- and could have passed, together with another group of projects
without a single word of discussion. The Commission President “pulled” the item so
that it could be discussed -- but announced that no one from the Library and none
of the artists were present to make presentations or answer questions. Public
comment was allowed, but it was not followed by substantive discussion by the
Commissioners. '

Finally, we note that the Brown Act defines “legislative bodies to which the law

applies. Section 54952 (b) it says that “’legislative body’” means:
“(b) A commission, committee, board, or other body of a local agency, whether
permanent or temporary, decisionmaking or advisory, created by charter,
ordinance, resolution, or formal action of a legislative body. However, advisory
committees, composed solely of the members of the legislative body that are less
than a quorum of the legislative body are not legislative bodies, except that
standing committees of a legislative body, irrespective of their composition,
which have a continuing subject matter jurisdiction, or a meeting schedule fixed
by charter, ordinance, resolution, or formal action of a legislative body are
legislative bodies for purposes of this chapter.”

We note that the Visual Arts Committee has been in existence for decades,
performing similar work of the Arts Commission over time.

We ask you to reject the argument of the Arts Commission’s letter, and determine
that the VAC, and any other subcommittee of the Arts Commission, must follow
the requirements of the Sunshine Ordinance with respect to boards and
commissions named in the charter.

Library Users Association requests a prompt hearing on this complaint, and thanks
you for your time and effort on this matter. ‘ : '

Sincerely yours;
Peter Warfield

Executive Director, Library Users Association
415/753-2180
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October 19, 201 |

Honorable Members

Sunshine Task Force

| Dr. Carlton B. Goodlett Place
City Hall, Room 244

San Francisco, CA 94102

Dear Honorable Members of the Sunshine Task Force;

I am writing in response to complaint #! 1084 and complaint #1 1085 submitted on
October 11, 2011 by Mr. Peter Warfield, executive director, Library Users

Association.

- The San Francisco Arts Commission (SFAC) is In compliance with the Sunshine

Ordinance and Mr. Warfield's complaints are both outside the jurisdiction of the
Sunshine Task Force and without merit because the Sunshine Ordinance does not
require the Visual Arts Committee (VAC) which is an advisory committee of the
SFAC, to audio record YAC meetings or ta keep minutes of VAC meetings.

I, The Sunshine Ordinance does not requnre audio recordings of advisory
committee meetings.

[n complaint # 11084, Mr. Warfield states that the.SFAC did nat provide his
organization with an audio recording of the August |7, 2001 VAC meeting, even
though the SFAC does not currently record VAC meetings. Accordmg ta the 2010
-2011Gaod Government Guide, Part Threg, p.133, Section G.1,, the YAC, as an
advisory subcommittee of the of the full Arts Cornmission, is not a “board or
commission listed In the charter” and thus is not required to audio record its

meetings:

G. Records of meetings

I. Audio recordings
“Each board or commission listed in the Charter must audio record regular

and special meetings. Admin. Code § 67,14(b).-Other policy bodies are not
required to audio record their meetings, except for closed session portnons of
meetings. Admin. Code § 67,8-1(a).” (EmphaSts added)

2. The Sunshine Ordinance does not require advisory bodies or
committees of parent bodies to keep minutes of their meetings.

In complaint # 11085, Mr, Warfield also states that the SFAC did not provide draft
minutes of the August [7, 2011 VAC meeting until more than 0 days after the

TEL. 415.252.2590 FAX 415.252.2595
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meeting. According to the 2010 -201 1Good Government Guide, Part Three, p.135,
Section G.2. (c), the SFAC is not required to keep minutes for meetings of the VAC
because the VAC is purely an advisory body of the parent body known as the Arts

Commission: - o :

G. Records of meetings
' 2. Minutes :
<. Other policy bodies ,
“Policy bodies that do not fit into one of the above two categories, such as
purely advisory bodies and committees of parent bodies, are not reqaired to
-keep meeting minutes or maintain a record of meetings.” t

- Although not required, the SFAC does keep minutes of ail VAC meetings which-are -
 available to the public on the sfgov.org website and by request. Minutes for the ,
August 17, 201 1 VAC meeting were provided to Mr. Warfield within two days of his
request. Those minutes are enclosed for your review, '

In short, and for the reasons stated abave, the SFAC is in compliance with the
Sunshine Ordinance, '

Thank you for your attention to this matter.

. Sincerely, 7
ﬁw% U"Jé o

Susan Pontious

Public Art-Program Director
San Francisco Arts Commission
25 Van Ness, Suite 345

San Francisco, CA 94102

(415) 252- 2587
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CmYANDCOUchwSANHvNCBCO OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA . MICHAEL R. KARNS
City Attorney Deputy City Attorney
Direct Dial:  (415) 554-3970
Email: michael.kams@sfgov.org
MEMORANDUM
TO: Sunshine Ordinance Task Force -
FROM: Michael Karns
Deputy City Attorney
DATE: March 29,2012
RE: Complaint No. 11099 — Garza v. Department of Public Health
BACKGROUND '

‘ Jason Garza ("Complainant™) alleges that the Department of Public Health ("DPH'")
violated public records laws by failing to adequately respond to his requests for public
documents.

COMPLAINT '
On December 21, 2011, Complainant ﬁled this complaint against DPH, without

specifying which speuﬁc provision(s) of the public meetings and public records laws were
violated. .

JURISPDICTION ’
DPH is a department under the Ordinance. The Task Force therefore generally has

jurisdiction to hear a complaint of a violation of the Ordinance against the DPH.

APPLICABLE STATUTORY SECTION(S):
Section 67 of the San Francisco Administrative Code:
Section 67.20 governs the definition of a public record.
" Section 67.21 governs the process for gaining access to public records.
Section 67.22 governs the release of oral public information.
Section 67.25 governs the immediacy of response.
Section 67.26 governs the withholding of records.
Section 67.27 governs written justifications for withholding of records

California Public Records Act (Gov't Code § 6250 et seq.)
e Section 6252 governs the definition of a public record.

BACKGROUND ' '
' Cornplalnant sent an email to DPH on December 9, 201 1 with subject line "Immediate

Disclosure Request," which relevant requests are quoted here:

I'would like to request a copy of the following:

All documents, emails, correspondence, logs, notes of conversation, notes of phone calls
regarding:
(1) Please send me the CORRECT information-as previously requested through Faye
DeGuzman (Barbara's Garcia — Director of Public Health's Secretary) who sent me the wrong
informatiown (and subsequently not followed up on repeated requests for CORRECT
INFORMATION) concerning who the CORRECT AGENCY who regulates/certifies/accredits the

Fox PLaza - 1390 MaArker STREi:‘r, 7 FLOOR - SAN FRANCISCO, CALIFORNIA 94102-5408
' RECEPTION: {415) 554-3800 - FACSIMILE: (415) 437-4644

n:\codenf\as2012\?2600241\00764122.doc
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CitY AND COUNTY OF SAN FRANCISCO OFFCE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Qrdinance Task Force -
DATE: . March 29, 2012
PAGE: 2 ‘
RE: Complaint No. 11099 — Garza v. Department of Public Health

San Francisco Department of Public Health in regard to providing Medical Services to patients
in order 1o file a complaint and have DPH unaccredited and de-certified. In the last ‘
INCORRECT information received by Ms. De Guzman the specific agency that she sent me lo
(Public Health Accreditation Board) who wrote back and told me that she (Ms. De Guzman) was
INCORRECT as to what I was seeking specifically stating in an email from Kay Bender, PhD,
RN, FAAN, President and CEQ Public Health Accreditation Board 1600 Duke Street, Suite 440
Alexandria, VA 22314 phone 703-778-4544 fax 703-778-4556, President and CEO of Public
Health Accreditation Board: "Thank you for contacting the Public Health Accreditation Board
regarding your complaint of the City and County of San Francisco Department of Public Health.
Public health department accreditation under the Public Health Accreditation Board does not
include health services since accreditation of health services in handled by other entities.
Therefore, your concerns are outside the scope of authority of the Public Healih Accreditation
Board." :

(2) Please send me the CORRECT information as to the CORRECT state and federal
agencies to file and ADA PROGRAMMATIC ACCESS complaints with. Please realize that as
the requester I am notifying you that if you DO NOT understand whar I am requesting to contact
me IMMEDIATELY for written/documented clarification. Please realize that you MUST work
with the requester to get him what is clearly required and if you DO NOT understand what is
clearly required... do NOT hesitate to contact the requester.

(3) Please also send me ALL enforcement agencies (city, state, and federal) where the
PROGRAMMATIC ACCESS complaint can be filed and investigated. In other words WHERE
do I CORRECTLY go to... the San Francisco Police Department and file and ADA complaint
with them for denial of access and accommodation and have the perps arrested?

This request includes all paperwork sent, received, emailed or any other form of
transmittal to all involved, This request includes all paperwork sent, received, emailed or any

- other form of transmittal from all involved. This request also includes all internal '
documentation generated by this sunshine request matter also. (From inception {o present date)
... for example any documentation, notes, logs, tapes, emails, etc from any individual fo any
other individual regarding any matter concerning this matter, its handling, deposition, etc.

On December 12, 2011, DPH responded to Complainant's IDR by email. DPH .
understood and summarized Complainant's request #1 to be for "the names of the agencies that
regulate and accredit the health care that DPH delivers at our hospitals and clinics." In response,
DPH provided the names and contact information for the federal-level Centers for Medicare and
Medicaid Services, Division of Survey and Certifications, as well as for the state-level Califonia
Department of Public Health Licensing and Certification Program.

DPH uﬁdérstood and summarized Complainant's request #2 to be for "what state and
federal agencies can you complain to regarding ADA compliance." In response, DPH directed
Complainant to the Mayor's Office on Disability, as well as to the federal ADA website.

DPH understood and summarized Complainant's request #3 to be "you are asking for the
same information as item 2 but also are including City and County of San Francisco and any

other agencies in addition to the state and federal agencies.” In response, DPH directed
Complainant to the City- Department's ADA coordinator website.

n:\codenfas2012\9600241\00764122 doc
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CIry AND COUNTY OF SAN FRANCISCO - OFFICE OF THE CITY ATTORNEY

MEMORANDUM
. TO: . . Sunshine Ordinance Task Forc
. DATE:  March 29, 2012 ' .
PAGE: 3 : ' ' :
RE: Complaint No. 11099 — Garza v. Department of Public Health

. On December 12, 2011, Complainaﬁt responded to DPH by email. Ih this December 12,
2011 email, Complainant informed DPH that the stafe agency (California Department of Public

Health Licensing and Certification Program) instructed Complainant that they do not take
complaints against "Departments of public hiealth only clinics." Complainant further claimed
that DPH's response to request #2 was inadequate, and requests specific contact namnies,
telephone numbers, and email addresses. Complainant further claimed that DPH's response to” -
request #3 was similarly inadequate, and requests DPH to provide the name of the specific
"enforcement agencies” who could "have the perps arrested.” | .

DPH made no additional response, and on December 21, 2011, Complainant brbﬁght his
complaint to. the Task Force. - ' , ' R

QUESTIONS THAT MIGHT ASSIST IN DETERMINING FACTS: .

= Is Complainant's requests for the names, telephone numbers, or contact persons at various
local, state, and federal agencies a public records request?

* Has Complainant made any request for public information that is held or controlled by DPH

~ in documentary form? If so, what documents have been requested? - o

* Does DPH have.any documents (that is, documentary records) responsive to Complainant's
public records/information requests? If so, have those documents been provided to
Complainant? ' ’

LEGAL ISSUES/LEGAL DETERMINATIONS: - _

* Are the names of various local, state; or federal agencies a "public record" within the
meaning of the Brown Act or the Ordinance? ' S :

-» Does the Ordinance require an agency (i.e. DPH) to provide answers to general questions,

even if there is no actual documentary record being requested?

» Did DPH's responses to Complainant's email inquiries comply with the requirements of

-~ Ordinance with regard to providing public records? - :

« Did DPH's responses to Complainant's email inquiries comply with legal requirements
regarding providing public information in a non—ddcurﬁentary form? -

* Has DPH complied with the requirements of the Ordinance, the PRA and the Brown Act?

' CONCLUSION . |
THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE:

"THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE.

© n\codenfas2012\9600241\00764122,doc
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. Pwe 12/12/2011 - Response Still not what was REQUESTED Fw: 12/9/2011 -

IMMEDIATE DISCLOSURE REQUEST

Jason Grant Garza

to: T

sotf@sfgov org, sotf@brucewolfe.net, hopeannette@earthlmk net
Eileen.Shields@sfdph.org, Barbara.Gracia@sfdph.gov, Joseph.Pace@sfdph.gov,
Publicrecords.dph@sfgov.org, jasongrantgarza@yahoo.com
12/21/2011 10:09 PM _
Ce:
"Donald. White@oig.hhs.gov", "kathleen. Sebellus@hhs gov",
"Kathlcen Blllmgsley@cdph ca.gov", "DDooley@chhs ca.gov",

-"opi.net.post@ssa.gov"

Hide Details :

From: Jason Grant (Garza <Jasongrantgarza@yahoo com> Sort LlS’[

sotf@sfgov org" <sotf@sfgov.org>, "sotf@brucewolfe net"
<sotf@brucewolfe net>, "hopeannette@earthlink.net" <hopeannette@earthlink.net>,
"Eileen.Shields@sfdph.org" <Eileen.Shields@sfdph.org>,
_"Barbara.Gracia@sfdph.gov"" <Barbara.Gracia@sfdph.gov>,
"Joseph.Pace@sfdph.gov" <Joseph.Pace@sfdph.gov>,
"Publicrecords.dph@sfgov.org" <Publicrecords.dph@sfgov.org>,
"jasongrantgma@yahoo.oom" <jasongrantgarza@yahoo.oom>

Ce: "Donald Whlte@mg hhs.gov" <Donald Whlte@mg hhs. gov>

"kathleen.Sebelius@hhs.gov" <kathleen.Sebelius@hhs.gov>,

"Kathleen.Billingsley@cdph.ca.gov" <Kathleen.Billingsley@cdph: ca.gov>,

"DDoocley@chhs.ca.gov" <DDooley@chhs ca.gov>, "Opl net. post@ssa gov"
~ <opi.net.post@ssa. gov> '

" Please respbnd to Jason Grant Garza <jasongrantgarza@yahoo.com>

1 Attachment

picl6700.jpg
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- 12721/2011 10 pl_‘l’t PST Wednesday

To-the Sunshine Task Force and Whom It May Concern:

Plcase process my this as a sunshme complaint for NOT complying with my. IMMEDIATE
DISCLOSURE REQUEST. Send me IMMEDIATELY the date of the hearing (SUNSHINE
- TASK FORCE) that this will be scheduled for. Also IMMEDIATELY let me know if there are
any more "HOOPS" that I must jump through in order to have this process move forward ASAP.

Please kinow that this documentation serves as notice for the requested hearing -havmg meet the
requirements of notification as denoted in the ordinance. Therefore there should NOT be any
dciay in schedulmg and if there i is please notlfy me ASAP.

Thou I walk thru the VALLEY of SHADOWS

Jason Grant Garza
Jasongrantgalza@yahoo com

P.S.In addltlon to below which DENOTES the WRONG/INCORRECT (UN-FORFILLED IDR)
‘information requested on- a state level there is NOW a letter from CMS (federal level) regardmg
1nvest1gat1on/certlﬁcatlon and ADA issues, etc stating:

"It has come to the attention of the Western Dlvtszon oﬂurvev and Certification
that, in response to your letter to the U.S. Department of Health and Hyman
Services communzcatmg your concerns about being demed medical care at the San
Franczsco Department of Publtc Health s Tom Waddell Clinic, CMS sent a
response letter to you dated Segtember 27,2011 You then sent an email messape
on September 29 2011 requesting further follow-up on this matter. Please be
advised that there is nothm,q further that CMS can do to address your situation.

T h erefore CMS considers this inquiry closed. " :

. Signed Steven Chlckermg

So apparently the I received INCORRECT INFORMATION from SOMEONE !!! Or maybe

LIKE Alice in Wonderland fell down the wrong hole ... YOU KNOW "THE DEAD END
'LEAD" hole. (I say this for if you look at my file an MOD's failure and the lack of ADA

(Madeline) help ... you will begin to see-a pattcrn PLEASE NOTE I AM INSERTING THIS

FOR "REASONABLE" I\/[EN )

" Please note THAT AS OF TODAY ...1 STILL HAVE NOT BEEN SENT #3 ...the -
~ ENFORCEMENT AGENCIES TO ARREST THE PERPS.

P.P.S Please respond ASAP and HAVE a NICE DAY end GOD BLESS.

— Fon:varded Message —
From: Jason Grant Garza <Jasongrantgarza@yahoo com>
To: Barbara Garcla@sfdph.org” <Barbara.Garcla@sfdph.org>; "Eillen. Shualds@sfdph org"

file://C:\Documents and Settings\_CDRustom\L(Fpglz'_Settings\Temp\notesE1'EF-34\~... 1/13/2012
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<Fillen.Shields @sfdph.org>; "jasongrantgarza@yahoo.com” <jasongrantgarza@yahoo.com>

Sent: Monday, December 12, 2011 4:27 PM .

*Subject: Fw: 12/12/2011 - Response - Still not what was REQUESTED. - Fw: 12/9/2011 - IMMEDIATE
. DISCLOSURE REQUEST :

~—— Forwarded Message -—

From: Jason Grant Garza’ <Jasongrantgarza@yahoo com>

" To: "publicrecords.dph@sfgov.org” <publicrecords. dph@sfgov org> "Eileen. Shle!ds@sfdph gov"

- <Eileen.Shields@sfdph. gov> "Barabara.Garcia@sfdph.gov" <Barabara. Garcra@sfdph gov>;
"Joseph.Pace@sfdph.org’ <Joseph Pace@sfdph. org> jasongrantgarza@yahoo com"
<jasongrantgarza@yahoo.com>; "sotf@sfgov.org" <sotf@sfgov.org>; "soti@brucewolfe.net"
<sotf@brucewolfe.net>; "hopeannette@earthhnk net” <hopeannette@earthlink.net>

.Cc: "Doanid. White@oig.hhs.gov" <Doanld. White@oig.hhs.gov>; "Kathleen Sebelius@hhs.gov"

" <Kathleen:Sebelius@hhs.gov>; "Kathieen.Billingsley@cdph. ca. gov"
<Kathleen Blllmgsley@cdph ca.gov>; "DDooley@chhs.ca, gov <DDooIey@chhs.ca.gov>;
"opi.ret.post@ssa.gov” <opi.net.post@ssa.gov> T

. Sent: Monday, December 12, 2011 4:22 PM

Subject: 12/12/2011 - Response Sfilt not what was REQUESTED Fw: 12/9/2011 - IMMEDIATE

DISCLOSURE REQUEST

12/12/2011

To Whon It may Concern (Smce there is no signature as to whom SPECIFICALLY thrs came
from) and ALL Others :

First thank you for your resporrse and the name of Kelly Valente to followup with at the CMS I
will contact and let you know if you "STEERED" me in the right direction.

-On the matter of the STATE AGENCY ... you are INCORRECT for when [ oontacted this
agency ... they SPECIFICALLY told me they do NOT take complaint against
DEPARTTMENTS of PUBLIC HEALTH only clinics. I'can provide you with the paperwork. If
you are sure -.. please provide me with an name and interface at L/C to proceed with the
_ comliants. W. ould that be DIANA MARANA or maybe Kathleen Billingsley ... remeber I have

my files and. if you'll notice ... Ms. Billingsley has been cc'd in the emails to date. - .

On the matter of the number two (2) ... You are not providing WHAT is requested but rather
trying to LEAD me DOWN a DEAD PATH (MOD) as the file will demonstate. Please send me
the name, interface and phone numbers for the divisions you claim. Please send me the STATE
information, Federal and CITY ... name and phone numbers.

On the matter of number three (3) ... you have NOT sent me the NAME of the
ENFORCEMENT AGENCIES as to where and who [ go to to have the PERPS arrested? This -
includes city, state and federal. Number two is who and where to ﬁle complamts number three
deals wth arrestmg agencres '

Please realize that I do NOT consider this IDR filled since as' my email states above ... | have
NOT gotten the: mformatron requested SPECIFICALLY where to go and HAVE the PERPS

arrested

Please respond ASAP.

ﬁle://C:\Dec_;umer.rts and Settings\CDRustom\Lo@B%ettings\Temp\notesE1EF34\~... 1/ 13/2012



 Jason Grant Garza

jasongrantgarza@yahoo.com

PS. Who sent this ??? Please let me know ASAP as it has no SIgnature

P.PS. Have a NICE DAY and GOD BLESS

—_— Forwarded Message ——
From: PublicRecords DPH <PublicRecords. DPH@sfdph org>
To: Jason Grant Garza <Jasongrantgarza@yahoo com> .

- Cc: SOTF <sotf@sfgov.org>

Sent: Monday, December 12, 2011 1: 03PM

- Subject: Re: 12/9/2011 - IMMEDIATE DISCLOSURE REQUEST

Dear Mr. Garza:

We have received your IDR e- -mail of 12/9/11 and for purposes of respondmg,
have re-stated your requests as I understand them.

: Regard ing ifem 1. You are asking for the names of the agenmes that

regulate and accredit the health care that DPH delivers at our hospltals
and clinics.

Here are the state and federal agencies that regu[ate and accredxt health
centers and hospitals:

Federal resource:

Centers for Medicare and Medicaid Services

Division of Survey and Certifications
Kelly Valente (415)744- -3709

State Resource:
California Department of Public Health

- Licensing and Certification Program

(916)440-7360

or email:

CDPH. mtemetadmmf“CDPH ca.gov

Regarding' item 2. You want to know what state and federal agencies you can

complam to regardmg ADA comphancc

The Mayor's Office on Disability is the local source ofexpemse on this
topic and you may wish to consult with them on this matter.

The California State agency website access is at . '
http://www.disabilityaccessinfo.ca.gov/lawsregs htm%0A

The federal ADA website is available at http://www.ada.gov/.

Regarding item 3. You are asking for'the sarie information as item 2 but

', file://C:\Documents and _Setting_s\CDRu_stom\LocEI%@ttings\Temp\notesEI EF34\~...
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also are mc[udmg the City and County of San Francisco and any other
agencies in addition to the state and federal agencies.

The link to the City Department's-ADA coordinators is:
http://www.sfeov2.org/index.aspx Ipage=429

Please clarify or re-state your request if I have misinterpreted any
portion of it.

(Embedded image moved to file: pic16700.jpg)

.. Jason Grant Garza

<jasongrantgarza(@

yahoo.com> ' To
"Barbara.Garcia@sfdph.org"

12/09/2011 10:45 . <Barbara.Garcial@) sfdph org>,

AM "Joseph.Pace@sfdph.org"
<Joseph.Pace@sfdph.org>,
"PublicRecords.dph@sfgov.org"

Please respond to <PublicRecords.dph@sfeov.org>,

Jason Grant Garza  "Eileen.Shield@sfdph.org”
<jasongrantgarza(@ <Eileen.Shield(@sfdph.orz>,
yahoo.com> "hopeannette@earthlink net"

. <hopecnmette’a)eanhlml\ nel>,
"sotf@brucewolfe.net"
<sotfi@brucewolfe.net>,
"sotfidisfeov.org” <sotfizpsfeov.org>,
"asongrantgarza(@yahoo.com”
<jasongrantgarza@yahoo.com>

. ¢ce
"Donald. White@oig.hhs.gov"

" <Donald. Wlute@om hhs.gov>,
"Kathleen Sebelius@hhs.oov"
<Kathleen. Sebchus@hha SOV>
"Kdthleen B[Ilmvsl(:}jc'r)odph ca gov"
<Kath]een Blllmasley ﬂcdnh ca.gov>,
"DDoolevi@chhs. ca.gov"
<DDooley@chhs.ca.gov>,
"opi.net.postimssa.cov"
<opl.net.post{dssa.gov>

Subject
12/9/2011 - IMMEDIATE DISCLOSURE
REQUEST

file://C:\Documents and Seﬁingé\CDRustom\LocFr;ngS;tt'ings\Temp\notesE1EF34\~;..
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12/9/2011 10:45 am PST Friday

Attn: Barbara Garcia, Joseph Pace, Eileen Shields
Re: IMMEDIATE DISCLOSURE REQUEST

IMMEDIATE DISCLOSURE REQUEST

_ To Barbara Garcia, Joseph Pace, Public Records Request Ofﬁce and Eileen
Shields and Whom It May Concern:

. Please be sure to forward this to the Custodian of Records, department head
* or who ever is in charge for compliance per the regulatlons for correct”
process.

As previous written requests indicate, THEREFORE:

Pursuant to all relevant provisions of the California Government Codes
(Ralph M. Brown Act et al.) and the San Francisco Sunshine Ordinance,

. California Records Act, and the Federal FOIA Act - [ would like to request
a copy of the following:

All documents, emails, correspondence, logs, notes of conversation, notes
of phone calls regarding:

(1) Please send me the CORRECT information as previously requested through
Faye DeGuzman (Barbara’s Garcia - Director of Public Health’s Secretary)
who sent me the wrong information (and subsequently not followed up on
repeated requests for CORRECT INFORMATION) concerning who the CORRECT
AGENCY who regulates/certifies/accredits the San Francisco Department of
Public Health in regard to providing Medical Services to patients in order

to file a complaint and have DPH unaccredited and de-certified. In the last
INCORRECT information received by Ms. De Guzman the specific agency that
she sent me to ( Public Health Accreditation Board ) who wrote back and

told me that she (Ms De Guzman) was INCORRECT as to what I was seeking
specifically stating in an email from Kay Bender, PhD, RN, FAAN, President
and CEQ Public Health Accreditation Board 1600 Duke Street, Suite 440
Alexandna, VA 22314 phone 703-778- 4554 fax 703-778-4556 , President and
CEO of Public Health Accreditation Board

“ Thank you for contacting the Public Health Accreditation Board regarding

file://C:A\Documents and Settings\CDRustom\Lcigg gcttings\Temp\notesElEF 34\~....
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-your complaint of thc City and County of San Francisco Department of Pubhc
Health. Public health department accreditation under the Public Health
Accreditation Board does not include health services since accreditation of .
health services is handled by other entities. Therefore, your concemns are
‘otitside the scope of authority of the Public Health Accreditation Board.” -

:(2) Please send me a the CORRECT information as to the CORRECT state and

Page 7 of 8-

federal agencies to file an ADA PROGRAMMATIC ACCESS complaints with. Please

realize that as the requester I am notifying you that if you DO NOT -
understand 'what I am requesting to contact me IMMEDIATELY for
written/documented clarification. Please realize that you MUST work with
the requester to get him what is clearly required and if you DO NOT
understand what is clearly required ... do NOT hesnate to contact the-
requester.

; (3) Please also send me ALL enforcement agencies (city, state and |

federal) where the PROGRAMMATIC ACCESS complaint can be filed and -
investigated. In other words WHERE do I CORRECTLY go to ... the San
Francisco Police Department and file and ADA complaint with them for denial
-of access and accommodation and have the perps arrested? -

ThlS request includes all paperwork sent, received, emaxled or any other
form of transmittal to all involved. This request includes all paperwork -
sent, received, emailed or any other form of transmittal from all involved.
This request also.includes all internal documentation generated by this
sunshine request matter also. (From inception to present date) ... for
example any documentation, notes, logs, tapes, emails, etc from any

_ individual to any other individual regarding any matter concemmg this
matter, 1ts handlmg, deposition, etc.

Please realize that per tl'1e sunshine regulatidhs . you must be helpful in
resolving and getting me what I specifically request. You MUST work with
' the requester to clearly provide what is requued

Sincerely,

' Jason Grant Garza
1369 B. Hayes Street
San Francisco, CA 94117
jasongrantgarza(@yahoo.com

file://C:\Documents and Set_tings\CDRﬁstom\Lolga géttings\Temp\notesE1EF_34\~....
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emailcc:

Kathleen Sebelius - Secretary of Health & Human Services

Donald White.- Office of Inspector General

P.S.Is NOT a similar as the DNA CRIME LAB RE-ACCREDITATION SCANDAL (see

.current newspaper articles ... faulty processes, missing information, etc?)

P.PS. Havea NICE DAY and GOD BLESS.

file://C:\Documents and Settings\CDRustom\Lgeqlfygttings\Temp\notesE1EF34\~...  1/13/2012



Subject  3/11 - 5till awating response from MINISRTY and CHAIR - Fw: 3/5/2012 - Partial Response A ( #2 and
) incorrect rescheduling of DPH's IDR) - Fw: Hearing Notice re Complaint 11099, Garza v. DPH

Fron::  Jason Grant Garza

To “sotf@sfgov.org”, "sotf@brucewolfe.net”, “jasongrantgarza@yahoo.com”, "Hopeannette@earthlink.net”,
»aAdam.Taylor@sfgov.org”, "Scott Wiener@sfgov.org”, "ggiubbini@sfc.org”, "Donald. White@oig.hhs.gov",
"Kathleen.Sebelius@hhs.gov", “Kathleen.Bilingsley@cdph.ca.gov", "DDooley@chhs.ca.gov”,

“"opi.net post@ssa.gov', "Marilyn. Tavenner@cms.hhs.gov" | :

Date: 03/11/2012 09:15 AM

3/11/2012 SUNDAY (Note prior email sent in MONDAY 3/5)
To Whom It May Concern: Administrator, Chair and Vice Chalr:

Please note that 1 STILL AWAIT response. Also please realize that Iam currently
working on the other items of concern # 1 and 43 of CHAIR Johnzon's email
since | have responded to # 2 and await an answer. In order for process to
correctly work ... answers MUST be forthcoming and two-way (thiz iz NOT the
case al the MINISTRY of SUNSHINE) as this example will demonztriate - ahall we
see how much longer on the MIS—SCHEDULING, how much longer before
PROPER and CORRECT RESPONSE, or even the ADMIZSION of FAILED POLICY (45
days ) and that the FAILED POLICY had been previously forewarned and NOT
acted upon NOR accounted for. ( See documentation sent into the MINIGTRY
(Knee) DOCUMENTING this.)

Please realize that as | state | am working on items # 1 and # 3 however | am
DOCUMENTING (for "REASONABLE men) awaiting ANSWER, RESPONGE or any form
of HUMANITY from the MINISTRY. Pleaze note thal the DOCUMENTATION
continues to exhibit the FARCE and FAILURE of the MINISTRY whe 51T
JUDCMENT while NOT CORRECTLY PERFORMING per itz OWN POLICY as denoted in
this set of IDRS and naturally the 11010-11012 IDRS that I wrote Knee over.
Please realize that I will continue to bring up these "TRUTHS" al the MINIZTRY -
of SUNSHINE ( as I did at the Mar 7th hearing ) and will continue to SHOW MY
SHAME and HORROR at the MINISTRY by continuing to tell the "TRUTH" and
SUNSHINEING not just this FACT but others such as the false claim of ADA help,
that I and_the CHAIR still have to present o the PUBLIC (remember the July
9011 hearing) unless that "TRUTH" is to he buried by the MINISTRY el ws Lhe
NON-RESPONSE to the 45 day repeated-failures.

Please note that I STILL DEMAND CORRECT ORDER on the SCHEDULING of my
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[DRS and naturally a response from the chair regarding the Dept 2011 1R for
the Haight Ashbury that I sent to her personal address that she apparently
got confused with regarding the scheduling by trying to tie my request lo an
old IDRS (11010-11012.) Please note that | am constantly put on NOTICE thai |
must comply with paperwork requests and responses HOWEVER ax the recor
indicates the SAME DIGNITY, HUMANITY and DECENCY iz not recipicated. Thank
- YOU for allowing me the OPPORTUNITY to DOCUMENT for "REASONABLE men "
How much LONGER on RESPONSE or will the tactic be as alwayz NO RESPONSE
Just BAD INCORRECT PROCEDURE while demanding/requesting thal I follow your
wishes ... NOT very PROFESSIONAL at all. |

Please rezpond ASAP.
Thou I walk thru the VALLEY of SHADOWS,

Jason Grant Garza

jasongrantgarza@yahoo.com

~—- Forwarded Méssage —— _
From: Jason Grant Garza <jasongrantgarza@yahoo.com> .

To: "soff@sfgov.org" <sotf@sfgov.org>; “sotf@brucewolfe.net" <sotf@brucewolfe.net>;
"hopeannette@earthlink.net" <hopeannette@earthlink.net>;»"jasongrantgarza@yahoo.com"
<jasongrantgarza@yahoo.com>; "Adam.Taylor@sfgov.org” <Adam.Taylor@sfgov.org>;

"Scott. Wiener@sfgov.org" <Scoft.Wiener@sfgov.org>; "ggiubbini@sftc.org" <ggiubbini@sftc.org>
Cc: "Donald.White@oig.hhs.gov" <Donald.White@oig.hhs.gov>; "Kathleen.Sebelius@hhs.gov"
<Kathleen.Sebelius@hhs.gov>; "Kathleen. Billingsiey@cdph.ca.gov" :
<Kathleen.Billingsley@cdph.ca.gov>; "DDooley@chhs.ca.gov" <DDooley@chhs.ca.gov>:
"opi.net.post@ssa.gov" <opi.net.post@ssa.gov>; "Marilyn. Tavenner@cms.hhs.gov"
<Marilyn.Tavenner@cms.hhs.gov> :

Sent: Monday, March 5, 2012 10:13 AM ,

Subject: 3/5/2012 - Partial Response A ( #2 and incorrect rescheduling of DPH's IDR) --Fw: Hearing
Notice re Complaint 11099, Garza v. DPH >

3/5/2012  Monday 10:15 am PST

To Whom It May Concern: Administrator, Chair and Vice Chair:

Please note that below is an email that [ received from the Chair regarding

\
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case # 11099 and other niatt'ers.'(see below)

L will be breaking down this email into sections and 1"6:-:@011(1 to each seclion.
in separate emails for a clearer DOCUMENTATION.

Thig email will deal with the case # 11099 that again has ])6611-:21(?1'16;(111]6;(1 0T

- OF ORDER. and YOUR # 2 (below - Haight Ashbury IDR scheduling - Details on

your IDR complaint against Haight Ashbury Clinic allegedly filez September
2011.) PLEASE realize my confusion as_this note from the chair wazx B
apparenily addressed March 1st and if you (MINISTRY of SUNSHINE ) Took . |
forwarded the information in an email dafed 2/25/2012 (subject Ime:
Rezponse to Chair's INCORRECT HAIGHT ASHBURY IDR Request - Fw: 9,/28/2011
~ Please schedule an IDR Hearing ASAP and other matters (HAFCI and ADA.
etc.) Please note that this email (2/25) has the IDR from September 2011, '
NOTE: The interesting part is that this precise email was sent to the CHAIRS

* address , the MINISTRY’S address and the VICE CHAIRS address, What is of eve
more interest is the NON-PERFORMANCE, the QUALITY of SAID RESPONSE (hy
chair - see below regarding the framing. of the MINISTRY'S INCOMPETENCE.
and the WONDERFUL FACT of the IDR over 45 days.) Please look in your record:
- [or an email to prior CHAIR KNEE { subject. line: 6/16/2011 - Mr. Knee -

- Bingo regarding IMPROPER Response: Fw: 2/16 IMMEDIATE Disclozure Request §

-4 - scheduling of this matter with SOTF) - when a similar (past 45 days)

* FAILURE OCCURRED before under the RUSTOM, with my questioning and warning
and yet NO FIX and the MINISTRY is doing it again and STATING BACKLOG .
what a FARCE. Please look at your files for my email dated 2/25/2012 ay.
stated above In response to your question # 2 below. PLEASE BE SURE TO
NOTICE THE RECURRING PATTERN OF IMPROPER IDR SCHEDULING. NO RESPONIE,
NO FIX AND NO HUMANITY. Shall we speak 1o what happened i my prior HAIGHT
ASHBURY CASES .- T can send in prior DOCUMENTATION -informing MINISTRY of

~ INCORRECT ORDER of DETERMINATION (@11010=11012) ax staled lo Cosla al !
that HEARING for my HAIGHT ASHBURY cases that were consolidated agamat my
wishes, due process and NATURALLY FAILURE at the MINISTRY?

- Please explain the LACK of PROPER response from prior chair (KNEE) and the
INCOMPETENT Mr. Rustom (over PRIOR HAIGHT ASHBURY IDR scheduling, why NO
FIX to FAILING PROCESS at MINISTRY. what consequence for FAILURE ) At thal -

time after explanation ... the CURRENT CHAIR can again explain’ the FAILURE of
[IMPROPER SCHEDULING, LACK of ADA HELP. LACK of ADVOCACY. et ax EXHIBITED
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- by this CONTINUING FARCE in this CURRENT Haight sl )ury IDR‘dedu]mu
FAILURE. Do I expect an ANSWER ... just thought I'd ask the quertion for.
° REASONABLE. men. ' o _

Plea;e respond ASAP if you need anymore information as to the FMLI RES al
the 'MINISTRY of SUNSHINE, any more direction to previous ly sent. emails
questioning your failed procedures-and NO DUE PROCESS, or any more

~ paperwork of IMPROPER RESPONSE, NO RESPONSE, etc from the prior CHAIR and
how this fate_lo different 2?2 from what I have gotten from lhe CURRENT
.CHAIR. P]edse be aware that I have much much much much much more

note this small list - such as case # 10038, the INCORRECT and RIG GED
plOCG””E; the FAILURE of ¢ UN“HINE such as the prior HAIGHT ASHBURY denial
of services and medical care (casef 11010-11012 and non-correction of that
INCORRECT Order of Determination) the STILL A5 OF YET - medi cal record:
IDR from Tom Waddell, the FAILURE of RUSTOM, KNEE and MINISTRY of
oUNSHINE for PROPE Rand CORRECT PROCEbo ete. '

Now tht happens when [ prove this .. do ] go on belng DEAD RMHT nd'-LFi”T

f01 DEAD
5 has been the case? Another ques stion to1 the ] and RFA SONABLE. men.

~ So please let me know if you need anvmore information .. plea:z;e confirm

-Iecelp’[ of this email and notification that again the DPH's [DR & :
mis-scheduled since it is .0UT OF ORDER. since my HAIGHT AS HRU PY IDR wa:
“gent in before and NATURALLY the MINISTRY s failure is NOT my PROBLEM. Al_o

nole that THERE is AL30 missing PROPER SCHEDULING for my [DR that waz henl
to the SUNSHINE TASK FORCE in December 2011 (don’t want th ]Tlcl“ rnt Lo

also get lost in false process) Please note that [ will be working on pomlmn
to the other items in your email as time allows. I believe that iz # 1 and §
below. I will work on sending you notification of prior emails that. speak to
these Issues for DOCUMENTATION s sake. '

Thou | walk thn the VALLEY of SHADOWS,

Jason Clan (Jdrza _
Jas01 JgrcuﬁgmZa@ydhoo.(:om .

P S How much LONGER on my IDR medical records to DPH (Tom Wadde]l) ordo
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llha_\/e to re—IDR them ... let me KNOW IMMEDIATELY.

Please note for DOCUMENTATION sake ... [ will be re-forwarding the emails -
(spoken above in my response).in case you can-not find in your files .. plede
also acknowledge receipt of them. o

PP.S. Have a NICE DAY and GOD BLESS.

-—- Forwarded Message — ] .
From: Hope Johnson <hopeannette@earthlink.net>
To: jasongrantgarza@yahoo.com

_ Cc: SOTF <sotf@sigov.org>

* Sent: Saturday, March 3, 2012 11:26 AM
Subject: Fw: Hearing Notice re Complaint 11099, Garzav. DPH

Mr.i Garza:
Following is the notice requested be sent to you on Thursday, Ma_l"ch L.
~ Hope Johnson

- ~———-Forwarded Message—-—-~ ‘
. »From; Hope Johnson <hopeannetie@earthlink.net>
»Sent: Mar 1, 2012 11:08"AM
>To: SOTF <soif@sfgov.org>
>Cc: Jerry Threet <jerry.threet@sfgov.org> '
»Subject: Hearing Notice re Complaint 11099, Garza v. DPH

H1 Andrea: -

“Please send notice to the parties in Complaint No. 11099 that the hearing ix heing
rescheduled for April 4, 2012. . ' o
>Please also senid the message below to Mr. Garza regarding Lhe allegalions in. hiz muitiple
~ emails. I am requesting he provide the SOTF with specific information dr we will not be
‘further responding to these requests. 1am not familiar with practices of the Clerk's office .
for handling these types of matters so please check with Rick Caldeira on his preferred -
approach for you to respond to Mr. Garza should Mr. Garza refuse to provide information
for us to assess his allegations and requests. o

:;-f(}oing forward, 1 will only be responding to either specific details of his aileg-c_ll.ion;:: '01’-
newly filed Sunshine complaints starting with Complainl No. 11099.
>Thank you for your assistance.
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;
>Hope Johnson
> ° .

>

- Dear Mr. Garza:

“In an effort to provide adequate time to address and resolve the allegations vou :

submitted to the Sunshine Ordinance Task Force, the hearing on.your Complaml No. 11099

agamnst DPH is being rescheduled for April 4, 2012 at 4:00pm in Room 408 of City Hall

- >Please provide specific' details to the SOTF Administrator on your following allegations.
>(1) Errors in the Order of Determination for Complaint No. 11081,

“Please state with specificity the errors in this Order so that we can follow up on your

- allegations. "If you are unable or unwilling to state the ervors, we will not be able Lo -

addreas your allegation. Merely stating there is an error does not provide aufficient

formation for review of the Order. If the error you allege is related to Lhe HIPAA release

form, your ellegation is unfounded. DPH admitted al the November 29, 201 hearing thai

it 15 in possession of one signed form from 2006 only, and that iz reflected in the Order of

Determination. ' : o '

> : . :

>(2) Details on your IDR complaint against Haight Ashbury Clinic allegedly filed in

_ Sgptember 2011. _ : . R
>Please provide details of thig DR complaint you state was filed with the Sunshine

Ordinance. Task Force. We are unable Lo find specific delail: for this complainl. Pleaze

rezubinit the delails so that the new SOTF Administrator can process your complaml.

+(3) ADA accommodations. - .

. »Please provide with specificity the accommodations you-are requesting. Several people
have attempted multiple times to-discuss your needs with you but you have refuzed lo
- state the ADA accommodations you require. If you are unwilling or unabhle to stale with
specificity the accommodations you are seeking, we cannot assess your request. '

,> - . " .
~Thank you for your attention to these matters Please be advised Lhat this 2.my final
attempt al learning the specifics of your allegations. 1 you are unable or unwilliig Lo
provide delails of your allegations, neither [ nor the SOTF Adminisirator will be furlher -
responding lo you on these specific matters. '

>Hope Johnson, SOTF Char
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Subject 3/5/2012 - Partial Response A ( #2 and incorrect rescheduling of DPH's IDR) - Fw: Hearing Notice re
: Complaint 11099, Garza v. DPH '

Fronu Jason Grant Garza

To "sotf@sfgov.org", "sotf@brucewolfe.net”, "hopeannettie@earthlink.net", “jasongrantgarza@yzahoo.com"”,
"Adam. Taylor@sfgov.org”, "Scott. Wiener@sfgov.org", "ggiubbini@sfic.org", "Donald. White@oig.hhs.gov",
"Kathleen.Sebelius@hhs.gov", "Kathleen_Billingsley@cdph.ca.gov", "DDooley@chhs.ca.gov”,
“opl.net.post@ssa.gov", "Marilyn.Tavenner@cms.hhs.gov"

Date; | 03/057201210:12 AM

3/6/2012  Monday 10:15 am PST

To Whom It May Concern: Administrator, Chair and Vice Chair:

Please note that below is an email that I received from the Chair regarding
case # 11099 and other matters. (see below)

[ will he 'breaking down this email into sections and respond to each section
1n separate emails for a clearer DOCUMENTATION.

This email will deal with the case # 11099 that again has been scheduled OUT
OF ORDER. and YOUR # 2 (below - Haight Ashbury IDR scheduling - Detail: on
your IDR complaint against Haight Ashbury Clinic allegedly files Seplember
2011.) PLEASE realize my confusion as this note from the chair was '
apparently addressed March 15t and if you (MINISTRY of SUNSHINE ) look .. |
forwarded the information in an -email dated 2/25/2012 (subject. line: |
“Response to Chair’s INCORRECT HAIGHT ASHBURY IDR Request - Fw: 9/28/2011
— Please schedule an IDR Hearing ASAP and other matters (HAFCI and ADA.
etc.) Please note that this email (2/25) has the IDR from september 2011, 1
- NOTE: The interesting part is that this precise email waz sent to the (HAIRS
address-, the MINISTRY'S address and the VICE CHAIRS address. What is of-even
more interest is the NON-PERFORMANCE, the QUALITY of SAID RESPONSE (hy

- chair - see below regarding the framing. of the MINISTRY'S INCOMPETENCE.
and the WONDERFUL FACT of the IDR over 45 days.) Please look in your record:
for an email to prior CHAIR KNEE ( subject line: 6/16/2011 — Mr. Knee -
Bingo regarding IMPROPER Response: Fw: 2/16 IMMEDIATE Disclozure Request 4
4 - scheduling of this matter with SOTF) - when a similar (past 45 days)
FAILURE OCCURRED before under the RUSTOM, with my questioning and warning
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and vel I\O FIY and the M”\”JTRY is domﬁ it again and STATING BACKLOG .~

what a FARCE. Please look at your files for my email dated 2/25/2012 iz~
stated above in response to your question # 2 below. PLEASE BE SURE TO'
NOTICE THE RECURRING PATTERN OF IMPROPER IDR SCHEDULING; NO RESPONE,
NO FIX AND NO HUMANITY. Shall we speak to what happened in my prior HAIG HT
ASHBURY CASES ... | can sénd in prior DOCUMENTATION informing MINISTRY- of
INCORRECT DRDER of DETERMINATION (@11010-11012) a3 stated to Costa al -
]ml HEL’\RH G for my HAIGHT ASHBURY cases thal were conzolidated ‘aguinsl iy
‘wizhes. due proceg and NATURALLY FAILURE al the MINISTRY?

Please explai-n the LACK of PROPER response from prior (hcu'r (KNEE) and Lhe
INCOMPETENT Mr. Rustom (over PRIOR HAIGHT ASHBURY IDR scheduling, JW NO

- FIX to FAILING PROCESS at MINISTRY, what consequence for FAILU RE) At that

" lime after explanation ... the CURRENT CHAIR can again explain the FATLURE of
IMPROPER SCHEDU] LING, LAC< of ADA HELP, LACK of ADVOCACY. etc az BXHIBITED
hy Lhiz CONTINUING FARCE in this CU RRENT Haight Ashbury DR zchedulig
FAILURE. Do T expect an A\ WER ... Just Jmughf I'd ack the question fol
REAGONABLE. men. : - -

- Please respond ASAP if you need anymore information as to the MILURE‘ al -
the MINISTRY of SUNSHINE, any more direction to previously sent emails '
- questioning your failed procedures and. NO DUE PROCESS, or any more
papelwml of IMPROPER RESPONSE, NO RESPONSE, -etc from the prior CHAIR and
how this fate is different ??? from what | have pgotten from the CURRENT
I AIR. Please be aware that | have much much much mueh mach moere
1ote this small list - zuch as case # 10038, the INCORRECT and RIGGED
proceoses the FAILURE of SUNSHINE such as the prior HAIGHT ASHBURY demat
of services and medical care (case# 11010-11012 and non-correction of Lhat
~ INCORRECT Order of Determination) the STILL AS OF YET - med cml E(OI(J i
IDR from Tom Waddell, the FAILURE of RUSTOM, KNEE and MH‘ ISTRY

JN%HINE for PROPE Rand CORRECT PROCEoo et
Now what hap penx when I prove this'.. do I_go on being DEAD RIGHT and LEFT
for DEAD o : ' _

az has been the jca:&:g‘?-. Another question for the file and REASONABLE. men.

So please let me know if you need anymore information ... pleaze confirm - |
receipt of this email and notification that again the DPH's DR 1w
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" mis-scheduled since it is OUT QF ORDER since my HAIGHT ASHBURY DR was
- gent in before and NATURALLY the MINISTRY's failure iz NOT ‘my PROBLEM. Alzo
note that THERE is ALS0 missing PROPER SCHEDULING for my IDR that was sent
to the SUNSHINE TASK FORCE in December 2011 (don’t want thiz small fact to
also get lost in false process) Please note that I will be working on re: po nding
' to the other items in your email as time allows. T believe that iz 4 1 and 43

below. I will work on sending you notification of }31101 emeilz tImL peak to
these issues for DOCUMENTATION's sake.

Thou | walk thru the VALLEY of SHADOWS

‘lagon Grant Garza
Jasongrantgarza@yahoo.com

P 5. How much LONGER on my IDR medical records to DPH (Tom Waddell) or do-
[ have to re=IDR them ... let me KNOW IMMEDIATELY. -

~ Please note for DOCUMENTATION sake ... [ will be ré forwarding the email;'_.:
(spoken above in my response) in case you can not find in yom filex .. pleaze
also acknowledge receipt of them.

"P.P.S. Have a NICE DAY and GOD BLESS.

-—- Forwarded Message —

" From: Hope Johnson <hopeannette@earthhnk net>

To: jasongranigarza@yahoo.com

Cc: SOTF <sotf@sfgov.org> .

Sent: Saturday, March 3, 2012 11:26 AM

Subject: Fw: Hearing Notice re Complaint 11099 Garza V. DPH

Mr. Garza:

Fo]]owmg Is the notice | requested be sent: to you on Thursday. Mal.(h I
. Hope Johnson ‘ |

: ——-'—.—Fofwa'r-ded Message——-—--

>From: Hope Johnson <hopeannette@earthlink.net>
»Sent: Mar 1, 2012 11:58 AM

>To: SOTF <soif@sfgov.org>
»>Ce: Jerry Threet <jerry.threet@sfpov.org>

P109



>Subject: Hearing Notice re Complaint 11099'. Garza v. DPH

>

‘ 'l-Hi Andrea:.:

>Please send notice to {he parties in Complaint No. 11099 that the hearving i hém_«__{
rescheduled-for April 4, 2012. . - :

> ' : _ :

>Please also send the message helow to Mr. Garza regarding the allegations in hiz multiple
emalls. [ am- requesting he provide the SOTF with specific information or we will fiot he

further responding to these requests. Iam not familiar with practices of the Clerk’s office

for handling these lypes of matters so please check with Rick Caldeira on hig preferred
approach for you to respond to Mr. Garza should Mr. Garza refuse to provide: informalion
for us to assess his allegations and requests. ' :

>Going forward, T will only be responding Lo either specific details of hix allegations or-
newly filed Sunshine complaints starting with Complaint No. 11099. -
>Thank you for your assistance. : ' I o

>Hope Johnson ,

»Dear Mr. Carza:
>In an effort to provide.adequate time to address and resolve the allegalions you
- submitted to the Sunshine Ordinance Task Force, the hearing on your Complaint No. 11099
- against DPH is being rescheduled for April 4, 2012 at 4:00pm in Room 408 of City Hall.

> ' .

>Please provide specific details to the SOTF Administfator on your following 'rlelegéLim'J:f:.

“(1) Errors-in the Order of Delermination for Complaint No. 11081, _

+Please state with specificity the errors-in this Order so that we can follow up ol your
allegations. If you are unable or unwilling to slate the errors. we will not he able to
address your allegation. Merely stating there isan error does not provide swficient
information for review of the Order. If the error you allege. is related to the HIPAA release
form, your allegation is unfounded. DPH admitted at the November 29, 201! hearing that

it 15 In possession of one signed form from 2006 only, and that is reflecled in the Order of

Determination.

-(2) Details on your IDR complaint against Haight Ashbury Clinie allegedly filed in

September 2011, o T

“Pleaze provide details of this IDR complaint you state was filed with the Sunzhine
Ordinance Task Force. We are unable to find specific details for this complaint. Please
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resubmil the delails so that the new S0TF Administrator can process your complaint.

(3) ADA accommodations. _ :
>Please provide wilh specificity the accommodations you are requesting. Several peapie
- have attempted multiple times lo discuss your needs with you bui you have refused Lo
state the ADA accommodations you require. If you are unwilling or unable to slate with"
specificity the accommodations you are seeking, we cannot assess your request.

S ' : . : .
>Thank you for your attention to these matiers. Please be advized that this iz my final
attempt at learning the specifics of your allegations. If you are unable or unwilling- Lo
provide details of your allegations, neither I nor the SOTF Administrator will be furfher
rezponding to you on these specific malters.

Hope Johnson, SO7F Chair
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Fw: 11099, Garza v. Department of Public Health

SOTF w 04/02/2012 04:24 PM
Serit by. Ardrea Ausbery .

dsnyder, rak0408, scau1321, smanneh, amwashburn,

jay.costa09, sotf, han467, hopeannette, jacksonwest

Bee:

The following is the Respondents response regarding the above referenced complaint.

Best,

Andrea S. Ausberry

Administrator

Sunshine Ordinance Task Foree

Office 415.554.7724 | Fax 415.554.5163
sotf@sfgov.org.| www.sfhos.org

City Hall, 1 Dr. Cariton B. Goodlett Place, Rm. 244
San Francisco, (A 54102

Folfow Ust |

Complete a Board of Supervisers Customer Service Satisfaction form by clicking

— Forwarded by Andrea Ausberry/BOS/SFGOV on 04/02/2012 04:23 PM ——

- Efesn Shiglds o SOTF 04/02/2012 02:19 PM

oo Alice A Gleghorn, Andrea Ausberry

Eileen Shields/DPH/SFGOV

To SOTF/SOTF/SFGOV@SFGOV

Co Alice A Gleghorm/DPHISFGOV@SFGOV, Andrea AusherryiBOS/SFGOVESFROV ‘

The content of these e-mails have been responded to on numerous occasions by this Department and the
matters have since been heard before the SOTF--also on several-overlapping hearings. At this time, the
Department of Public Health has no further information to provide Mr. Garza, nor do we see any additional
specific requests for new information that has not already been provided to him. The nature of his
complaint appears to be one of further appeal, rather than seeking new documents.

We do not intend to send a representative or appear at this hearing.
If the SOTF determines that Mr. Garza is asking for any new information that has not already been heard

or responded to, we would be happy to provide him with the public documents he is requesting.
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Completed by: Andrea Ausberryv Date April 25, 2012
Completed by: Date

*An asterisked item represents the cover sheet to a document that exceeds 25 pages.
The complete document is in the file.
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- CITY AND C-OUNTY OF SAN FRANCISCO | OFACE OF THE CITY ATTORNEY

DENNIS J. HERRERA ’ JERRY THREET
City Aftorney - ‘Deputy City Attorney
. Direct Dial: (415) 554-3914
Email: jemy.threei@sfgov.org
- | MEMORANDUM
TO: Sunshine Task Force 7
FROM: Jerry Threet
' Deputy City Attorney
DATE:  March 22, 2012
RE: Complaint No. 1 2005, Anonymous v. Municipal Tr ansporrafzon Agency ( "MTA")
COlV[PLAINT '

THE COMPLAINANT ALLEGES THE FOLLOWING:

The-anonymous complamant ("Anonymous ") alleges that the Municipal Transportation
Agency ("MTA") violated public records laws by failing to adequately respond to their October
:26, 2011 Immediate Disclosure Request ("IDR") for Muni camera footage pertaining to the
. intersection of 3d Street and Oakdale Avenue from July 16,2011.

COMPLAINANT FILES COMPLAINT: '
- On January 9, 2012, Anonymous filed this complaint against MTA, aIIegmg that Caroline
Ce[aya of MTA failed to 1eSpond to the IDR within 24 hours and that MTA never produced the

requested records.

JURISDICTION : '
' MTA is a City department subject to the provisions of the Sunshine Ordinance. The.

- Department does not contest jurisdiction. \
APPLICABLE STATUT ORY SECTION (S):

Section 67 of the San Francisco Administrative Code:
- Section 67.21 governs the process for gaining access to public 1ec01ds
e Section 67.25 governs the immediacy of response.
» Section 67.26 governs the withholding of records.
e Section 67 27 governs the wrltten Justlﬁcatxons for withholding of records.

Section 6250 et seq. of Cal. Gov't Code. (PRA)
» Section 6253 governs time limits for responding to public records requests.
» Section 6254(f) governs éxemption from disclosure for law enforcement mvestrgatlve
files and related records.

APPLICABLE CASE LAW:

See cases cited in discussion, below

FOX PLAZA - 1390 MARKET STREET, 6™ FLOOR + SAN FRANCISCO, CALIFORNIA 941 02;5408
RECEPTION: (415) 554-3800 - FACSIMILE: (415} 437-4644

n:\codenf\as2011\?600241\00761003.doc
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- CITY AND COUNTY OF SAN FRANCISCO i OFFICE OF THE CITY ATTORNEY

. MEMORANDUM
TO: Sunshine Task Force
DATE: March 22,2012
PAGE: 2 :
RE: Complaint No. 12005, Anornymous v. MTA
ISSUES TO BE DETERMINED

Uncontested Facts: Anonymous alleges that on October 25, 2011, they personally
delivered to Caroline Celeya, MTA, and IDR requesting Muni camera footage pertaining to the
intersection of 3d Street and Oakdale Avenue on July 16, 2011. Anonymous further alleges thaf,
as of January 9, 2012, MTA still had not communicated with them or released the records
requested by the IDR.

Ms. Celaya responds that MTA did respond the day after the IDR was received, on
October 26, 2011. MTA's response further alleges that the specific records requested were: 1)
"camera footage from the T-Light Rail MUNI train that was present at 3" Street and Oakdale:
Avenue between 4:20 p.m. and 4:55 p.m. on July 16,201" and 2) "surveillance camera footage
from the three municipal cameras at the intersection of 3" Street and Oakdale Avenue on the
date July 16, 2011 for the time interval of 4:30 pm to 5:00 pm."

- MTA states that it responded by letter on October 26, 2011 asserting an exemption to
disclosure for the camera footage under Government Code section 6254(f) and Ordinance section
67.24(d). It further states that the letter was returned on November 7, 2011 with an insufficient

~ address sticker, at which time MTA sought an email address from the complainant by calling the
telephone number provided and then sent the letter to that email address. :

MTA asserts that because the camera footage requested by the IDR was provided to a law
enforcement agency for the purposes of an ongoing criminal investigation, MTA is not required
_ to disclose that footage in response to the IDR. MTA further asserts that it need only provide the
requested footage once the District Attorney or a court determines that a prosecution will not be
sought of once the statute of limitations for filing charges has expired. . ~

QUESTIONS THAT MIGHT ASSIST IN DETERMINING FACTS:
e What was the purpose for which the cameras on the T-Light rail train were installed?
¢ What was the purpose for which the three municipal cameras located at 3" Sireet and
. Oakdale Avenue were installed? '
e Does MTA ordinarily maintain the cameras on the T-Light rail train and maintain
custody of the footage recorded by that camera? :
¢ Does MTA ordinarily maintain the three municipal cameras located at 3" Street and
Qakdale Avenue and maintain ciistody of the footage recorded by that camera?

LEGAL ISSUES/LEGAL DETERMINATIONS:
» Did the MTA violate the public records laws by failing to disclose the footage requested
by the IDR from these cameras? ' . _

DISCUSSION

This discussion addresses the argument by MTA that it may withhold the camera
recordings requested by Anonymous on the grounds that they have been provided to a law
enforcement agency to assist in their criminal investigation. MTA makes this claim under
Government Code section 6254 (f) and S.F. Administrative Code section 67.24(d). Section .

n:\codenf\as201 11960024 1\00761003.doc
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City AND COUNTY OF SAN FRANCISCO * OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: * Sunshine Task Force
DATE: March 22, 2012
PAGE: 3 ‘ :
RE: Complaint No. 12005, Anonymous v. MTA

6254(f) of the Government Code makes certain records related to law enforcement investi gations
exempt from disclosure, even though they may otherwise qualify as public records. Section
67.24(d) governs disclosure of records related to law enforcement investigations once an
investigation is closed. - . - . '

Section 6254 (f) exempts from disclosure two categories of records: 1) “records of . . .

_ investigations conducted by . . [a] local police agency" and 2) "investigatory . . . files compiled
by any . .. Jocal agency for correctional, Jaw enforcement, or licensing purposes.” See Haynie v.
Superior Court (2001) 26 Cal.4™ 1061, 1068. The first category, records of an investigation-
conducted by law enforcement, are exempt without regard for whether the prospect of
enforcement proceedings are definite. Haynie, supra, 26 Cal.4™ at 1069. The second category,
investigatory files compiled by a local agency for law enforcement purposes, is exempt from
disclosure only if the "prospect of enforcement proceedings [by the local agency that compiled
the records] is concrete and definite." Uribe v. Howie (1971) 19 Cal.App.3d 194, 212. If the
primary purpose of compiling the records is not law enforcement and they were not being used
for those purposes at the time of the request, then they are not exempt from disclosure. Id- see
also Register Division of Freedom Newspapers, Inc. v. County of Orange (1984) 158 Cal.App.3d
893, 904 [holding sheriff's investigation report on throat slashing of prisoner in county jail not

- exempt from disclosure under section 6254 (f) because it was conducted primarily to determine
the validity of a tort claim against the county.] :

Based on the allegations of the parties, it appears that the records requested do not fall
under the first category of records exempted by section 6254 (f), as they do not appear to be
records of an investigation conducted by SFPD. Therefore, the question is whether the camera
footage requested by the IDR constitutes investigatory files compiled by a local agency for law
enforcement purposes, and thus falls under the second category of récords exempted by section
6254 (f). It is unclear from the facts whether the records would qualify under the second -
category. This determination would depend in large part on the primary purpose for which the
camera footage requested was recorded. Assuming that the footage in question is maintained and
held in custody by MTA, for purposes related to the efficient operation of trahsit services, then it
is questionable whether the exemption would apply. Assuming instead, however, that the footage
is recorded for the purpose of investigating crimes that may occur on or around MTA vehicles,
then it may qualify for the exemption if at the time of recording there was a "concrete and
definite" prospect of enforcement proceedings related to events recorded in the footage.

Section 67.24(d) applies to govern disclosure where records pertain to investigations,
arrests and other law enforcement activity, generally the same category as those subject to
Section 6254 (f). Section 67.24(d) does not appear to create any exemptions to disclosure, but
only to govern the circumstance under which records that are subject to the exemption of Section

6254(f) must eventually be disclosed.
CONCLUSION "

THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE:

THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE. '

n:\codenflas201 119600241\00761003 doc
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- CimY AND COUNTY OF SAN FRANCISCO .. OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: ° Sunshine Task Force
DATE: March 22, 2012
- PAGE: 4
RE: . Complaint No. 12005, Anonymous v. MTA

CHAPTER 67, SAN FRANCISCO ADMINISTRATIVE CODE (SUNSHINE
ORDINANCE)

SEC. 67.21. PRQCESS FOR GAINING ACCESS TO PUBLIC RECORDS;
ADMINISTRATIVE APPEALS.

. (b) A custodian of a publlc record shall, as soon as possible and within ten days following lecelpt
of a request for inspection or copy of a publlc record, comply with such request. Such request
may be delivered to the office of the custodian by the requester orally or in writing by fax, postal
delivery, or e-mail. If the cystodian believes the record or information requested is not a public
record or is exempt, the custodian shall justify withholding any record by demonstrating, in.
writing as soon as possible and within ten days following receipt of a request, that the record in
question is exempt under express provisions of this ordinance. : _

SEC. 67.24. PUBLIC INFORMATION THAT MUST BE DISCLOSED. :
Notwithstanding a department’s legal discretion to withhold certain information under the
California Public Records Act, the following policies shall govern specific types of documents
and information and shall provide enhanced rights of public access to information and records:
(d) Law Enforcement Information.

The District Attorney, Chief of Police, and Sheriff are encouraged to coopel ate with the press
and other members of the public in allowmg access to local records pertaining to investigations,
.arrests, and other law enforcement activity. However, no provision of this ordinance is intended
to abrogate or interfere with the constitutional and statutory power and duties of the District
Attorney and Sheriff as interpreted under Government Code sectio 25303, or other applicable
state law or judicial decision. Records pertaining to any investigation, arrest or other law
enforcement activity shall be disclosed to the public once the District Attorney or court
determines that a prosecution will not be sought against the subject involved, or once the statute
of limitations for filing charges has expired, whichever occurs first. Notwithstanding the
occurrerice of any such event, individual items of information in the following categories may be
segregated and withheld if, on the particular facts, the public interest in nondisclosure clearly and
substantially outweighs the publxc interest in disclosure:

(1) The names of juvenile witnesses (whose identities may nevertheless be indicated by
substituting a number or alphabetical letter for each individual interviewed);

(2) Personal or otherwise private information related to or unrelated to the investi gatlon if
disclosure would constitute an unwarranteq invasion of privacy;
(3) The identity of a confidential source;

(4) Secret investigative techniques or procedures;

(5) Information whose disclosure would endanger law enforcement personnel; or

(6) Information whose disclosure would endanger the successful completion of an investigation
where the prospect of enforcement proceedings is concrete and definite.

This subdivision shall not exempt from disclosure any portion of any record of a concluded
inspection or enforcement action by an officer or department responsible for regulatory
protection of the public health, safety, or welfare

SEC. 67.25. IMMEDIACY OF RESPONSE.

n:\codenAas20111960024 1\0076 1003 .doc
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City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force
DATE: March 22,2012
-PAGE: 5 o »
RE: Complaint No. 12005, Anonymous v. MTA

(a) Notwithstanding the 10-day period for response to a request permitted in Government Code
Section 6256 and in this Article, a written request for information described in any category of
non-exempt public information shall be satisfied no later than the close of business on the day
following the day of the request. This deadline shall apply only if the words “Immediate
) Disclosure Request” are placed across the top of the request and on the envelope, subject line, or
“cover sheet in which the request is transmitted. Maximum deadlines provided in this article are

appropriate for more extensive or demanding requests, but shall not be used to delay fulfilling
simple, routine or otherwise readily answerable request. :
(b) If the voluminous nature of the information requested, its location in a remote storage facility
or the need to consult with another interested department warrants an extension of 10 days as

. provided in Government Code Section 6456.1, the requester shall be notified as required by the
close of business on the business day following the request. :
(c) The person seeking the information need not state his or her reason for making the request or
the use to which the information will be put, and requesters shall not be routinely asked to make
such a disclosure. Where a record being requested contains information most of which is exempt
from disclosure under the California Public Records Act and this article, however, the City
Attorney or custodian of the record may inform the requester of the nature and extent of the non-

- exempt information and inquire as to the requester’s purpose for seeking it, in order to suggest
alternative sources for the information which may involve less redaction or to otherwise prepare
a response to the request.
(d) Notwithstanding any provisions of California Law or this ordinance, in response to a request
for information describing any category of non-exempt public information, when so requested,
the City and County shall produce any and all responsive public records as soon as reasonably
possible on an incremental or “rolling” basis such that responsive records are produced as soon
as possible by the end of the same business day that they are reviewed and collected, This section
is intended to prohibit the withholding of public records that are responsive to a records request
until all potentially responsive documents have been reviewed and collected. Failure to comply
with this provision is a violation of this article.

SEC. 67.26. WITHHOLDING KEPT TO A MINIMUM.

No record shall be withheld from disclosure in its entirety unless all information contained in it is
exempt from disclosure under express provisions of the California Public Records Act or of
some other statute. Information that is exempt from disclosure shall be masked, deleted or
otherwise segregated in order that the nonexempt portion of a requested record may be released,
and keyed by footnote or other clear reference to the appropriate justification for withholding
required by section 67.27 of this article. This work shall be done personally by the attorney or
other staff member conducting the exemption review. The work of responding to a public-
records request and preparing documents for disclosure shall be considered part of the regular
work duties of any city employee, and no fee shall be charged to the requester to cover the
personnel costs of responding to a records request. ‘

SEC. 67.27. JUSTIFICATION OF WITHHOLDING.
Any withholding of information shall be justified, in writing, as follows:

n:\codenNas201 11960024 1\00761003 doc
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CitY AND COUNTY OF SAN FRANCISCO OFFCE OF THE CITY ATTORNEY

MEMORANDUM
'TO: Sunshine Task Force
DATE: March22,2012
PAGE: 6 '
RE: Complaint No. 12005, Anonymous v. MTA

(a) A withholding under a specific permissive exemption in the California Public Records Act, or
elsewhere; which permissive exemption is not forbidden to be asserted by this ordinance, shall
cite that authority. '

 (b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory
authority in the Public Records Act or elsewhere.
(c) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any
specific statutory or case law, or any other public agency’s litigation experience, supporting that
position. .
(d) When a record being requested contains information, most of which is exempt from
disclosure under the California Public Records Act and this Article, the custodian shall inform
the requester of the nature and extent of the nonexempt information and suggest alternative
sources for the information requested, if available.

CAL. PUBLIC RECORDS ACT (GOVT. CODE §§ 6250, ET SEQ.)

SECTION 6253 _ . :
(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the
request, determine whether the request, in whole or in part, seeks copies of disclosable public
records in the possession of the agency and shall promptly notify the person making the request
of the determination and the reasons therefor. In unusual circumstances, the time limit prescribed
in this section may be extended by written notice by the head of the agency or his or her designee
to the person making the request, setting forth the reasons for the extension and the date on
which a determination is expected to be dispatched. No notice shall specify a date that would
result in an extension for more than 14 days. When the agency dispatches the determination, and
if the agency determines that the request seeks disclosable public records, the agency shall state
the estimated date and time when the records will be made available. As used in this section,
“unusual circumstances” means the following, but only to the extent reasonably necessary to the
proper processing of the particular request:
. (1) The need to search for and collect the requested records from field facilities or other

establishments that are separate from the office processing the request.

(2) The need to search for, collect, and appropriately examine a voluminous amount of

separate and distinct records that are demanded in a single request. ' :

* (3) The need for consultation, which shall be conducted with all practicable speed, with
another agency having substantial interest in the determination of the request or among
two or more components of the agency having substantial subject matter interest therein.
(4) The need to compile data, to write programming language or a computer program, or
to construct a computer report to extract data.

(d) Nothing in this chapter shall be construed to permit an agency to delay or obstruct the
inspection or copying of public records. The notification of denial of any request for records
required by Section 6255 shall set forth the names and titles or positions of each person
responsible for the denial.

SECTION 6254. EXEMPTION OF PARTICULAR RECORDS

(D) Records of complaints to, or investigations conducted by, or records of intelligence
information or security procedures of, the office of the Attorney General and the Department of
Justice, and any state or local police agency, or any investigatory or security files compiled by

nicodenfias201119600241100761003.doc
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MEMORANDUM
TO: | Sunshine Task Force
DATE: March 22,2012

PAGE: 7
RE: © ° Complaint No. 12005, Anonymous v. MTA

any other state or local police agency, or any investigatory or security files compiled by any.
other state or local agency for correctional, law enforcement, or licensing purposes. However,
state and local law enforcement agencies shall disclose the names and addresses of persons
involved in, or witnesses other than confidential informants to, the incident, the description of
any property involved, the date, time, and location of the incident, all diagrams, statements of the
parties involved in the inicident, the statements of all witnesses, other than confidential
informants, to the victims of an incident, or an authorized representative thereof, an insurance -
carrier against which a claim has been or might be made, and any person suffering bodily injury
or property damage or loss, as the result of the incident caused by arson, burglary, fire, -
explosion, larceny, robbery, carjacking, vandalism, vehicle theft, or a crime as defined by
subdivision (b) of Section 13951, unless the disclosure would endanger the safety of a witness or
other person involved in the investigation, or unless disclosure would endanger the successful
completion of the investigation or a related investigation. However, nothing in-this division shall
require the disclosure of that portion of those investigative files that reflects the analysis or
conclusions of the investigating officer. -
Customer lists provided to a state or local police agency by an alarm or security company
at the request of the agency shall be construed to be records subject to this subdivision.
Notwithstanding any other provision of this subdivision, state and local law enforcement
agencies shall make public the following information, except to the extent that disclosure of a
particular item of information would endanger the safety of a person involved in an investigation
or would endanger the successful complétion of the investigation or a related investigation:
(1) The full name and occupation of every individual arrested by the agency, the individual’s
physical description including date of birth, color of eyes-and hair, sex, height and weight, the
time and date of arrest, the time and date of booking, the location of the arrest, the factual
circumstances surrounding the arrest, the amount of bail set, the time and manner of release or
the location where the individual is currently being held, and all charges the individual is being
held upon, including any outstanding warrants from other jurisdictions and parole or probation
holds. : ' .
(2) Subject-to the restrictions imposed by Section 841.5 of the Penal Code, the time, substance,
and location of all complaints or requests for assistance received by the agency and the time and
nature of the response thereto, including, to the extent the information regarding crimes alleged
or committed or any other incident investigated is recorded, the time, date, and location of
occurrence, the time and date of the report, the name and age of the victim, the factual
circumstances surrounding the crime or incident, and a general description of any injuries,
property, or weapons involved. The name of a victim of any crime defined by Section 220, 261,
261.5,262, 264, 264.1, 273a, 273d, 273.5, 286,288, 288a, 289, 422.6, 422.7, 422.75, or 646.9 of
the Penal Code may. be withheld at the victim’s request, or at the request of the victim’s parent or
guardian if the victim is a minor. When a person is the victim of more than one crime,
information disclosing that the person is a victim of a crime defined by Section 220, 261, 261.5,
-262,264,264.1, 273a, 273d, 286, 288, 288a, 289, 422.6, 422.7, 422.75, or 646.9 of the Penal
. Code may be deleted at the request of the victim, orthe victim’s parent or guardian if the victim
is a minor, in making the report of the crime, or of any crime or incident accompanying the
crime, available to the public in compliance with the requirements of this paragraph.
(3) Subject to the restrictions of Section 841.5 of the Penal Code and this subdivision, the current
address of every individual arrested by the agency and the current address of the victim of a
crime, where the requester declares under penalty of perjury that the request is made for a

ni\codenfas20] 11960024 1\00761003 .doc
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MEMORANDUM
TO: Sunéhine Task Force
DATE: March 22, 2012
PAGE: 8 - ,
RE: Complaint No. 12005, Anonymous v. MTA

scholarly, journalistic, political, or governmental purpose, or that the request is made for
investigation purposes by a licensed private investigator as described in Chapter 11.3 )
(commencing with Section 7512) of Division 3 of the Business and Professions Code. However,
the address of the victim of any crime defined by Section 220, 261, 261.5, 262, 264, 264.1, 273a,
2734, 273.5, 286, 288, 288a, 289, 422.6, 422.7, 422.75, or 646.9 of the Penal Code shall remain

- confidential. Address information obtained pursuant to this paragraph may not be used directly
or indirectly, or furnished to another, to sell a product or service to any individual or group of
individuals, and the requester shall execute a declaration to that effect under penalty of perjury.
Nothing in this paragraph shall be construed to prohibit or limit a scholarly, journalistic,
political, or government use of address information obtained pursuant to this paragraph.

n\codenfias201 1960024 1\00761003.doc
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Page T of 1

Celaya, Caroline

From: ' Celaya, Caroline

Sent: Thursday, November 10, 2011 4:40 PM
To: '-@gmall.com‘ . ’ '
subject: | NI 10.26.14.pdf
Attachments: |JJJJ I 10-26.11.paf

Per your request.
caroline

Caroline Celaya

San Francisco Municipal Transportation Agency

One South Van Ness Avenue, 7th Floor :

San Franecisco, CA 94103 - » -

11/15/2011 -
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Edwin M, Les | Mayor

Tom Nolan | Chalrman
JenyLes | Vice-Chalman
. ’ Leona Bridges | Ditecier
. K . . Cheryl Brinkman | Disctor
October 26, 20-11 ’ - Matcolm Helnicke | Director
Bruce Oka | Directar
Jo# Ramos | Director

Edward D. Reiskin | Ditector of Transportation

- Co-Director
Education Not Incarceration/Idriss Stelley F oundation
1940 — 16™ Street, Suite #209
San Francisco, CA 94103 '

RE: Immediate Diéclosure Request dated October 25, 2011
- Dear Mr. Mﬂler'

On behalf of the San Francisco Mun icipal Tl*anspm tation Agency (the “SFMTA?”), this letter
responds to your public records request dated October 25, 2011.

Records Requested

You have requested the surveillance camera footage from the T- nght Rall MUNI train that
was present at 3" St. + Oakdale Ave. between 4: :20pm and 4:55pm on July 16, 2011. You
have also 1equested the surveillance camera footage from the three municipal cameras-at the
intersection of 3" st. and Oakdale Ave, on the date of J uly 16, 2011 for the time interval of

4:30pm to 5:00pm.

Exeniptions and Privileges

The video you have requested have been provided to a law enforcement agency for the
purposes of an investigation The SFMTA. is not required to disclose videos submitted to law
enforcement agencies in connection with ongoing criminal mvestlgahons (California
Government Code section 6254(f)). The Sunshine Ordinance recognizes the need to keep
records related to pending investigations confidential. San Francisco Administrative Code
Section 67.24(d) provides that disclosire of “records pertaining to any investigation, arrest, or
other law enforcement activity” is only required once the District Attorney or court
- determines that a prosecution will not be sought or once the statute of limitations for filing
charges has expired. As a result, we are unable to provide you with the videos you seek at this
time., '

Please do not hesitate to contact the Sunshine Request line at 415-701-4670 or _
- sfimtasunshinerequests@sfinta.com if you have any questions.

incerely,

Caroline Celaya

San Francisco Municlpal Transportation Agency
Qne Soulh Van Ness Avenue, Seventh Ff. San Franclsco, CA 94103 | Tel: 415,701, 4500 | Fax:415.701.4430 | VR sfmta.com
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EdwinM, Les | Mayor

Tom Nolan | Chairman
“Jemy Lee | Vice-Chaiman
Leona Bridges | Director
Chary! Belnkman | Direclor
Malcoim Helnicke | Direclor
Bruce Ok | Dlrector

Joé! Ramos | Director

Edward D. Relskin | Director of Transportation

February 3, 2012

" Hope Johnson ' .

Chair, Sunshine Ordinance Task Force
City Hall, Room 244

1 Dr. Carlton B. Goodlett Place ..

San Francisco, CA 94102

Re:  Complaint against the Municipal Transportation Agency
Complaint No. 12005 '

Dear Ms, Johnson:

I am writing in response to coinp] aint #12005 filed by Anonymous. Anonymous complains
that the San Francisco Municipal Transportation Agency ("SFMTA") failed to respond to his
October 25, 2011, fequest for public fecords, : :

As explained below, the SFMTA did complete a response to this request within the time frame
required by the Sunshine Ordinance. . )

On Tuesday, October 25, 2011, the SFMTA received an immediate disclosure request and sent
a response on Wednesday, October 26, 2011, The request sought surveillance camera footage
from the T-Light Rail MUNI train that was present at 3 St. + Oakdale Ave. between 4:20pm
and 4:55pm,.and the surveillance camera footage from the three municipal cameras at the
intersection of 3 St. and Oakdale Ave. between 4:30pm to 5:00pm for July 16, 2011.

The SEMTA's October 26, 2011, response letter (copy attached) explained that the video
requested had been provided to a law enforcement agency for the purposes of an investigation.
The SFMTA is not required to disclose videos submitted fo law enforcement agencies in '
connection with ongoing criminal inve_stigatibns. (California Government Code section
6254(5). The Sunshine Ordinance recognizes the need to keep records related to pending law

- enforcement investigatiors confidential, San Francisco Administrative Code Section 67.24(d)
‘provides that disclosure of “records pertaining to any investigation, arrest, or other law

- enforcemerit activity” is only required once the District Attorney or court determines that a

prosecution will not be sought or once the statute of limitations for filing charges has expired.

" As a result, we are unable fo provide the requestor with the videos he sought at that time.

San Francisco Munlcipal Transportation Agency ' :
* One South Van Ness Avenue, Seventh F, San Francisco, CA 94103 | Tel: 415.701.4500 | Fax: 415.701.4430 | vveersfmta.com
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On November 7, 2011, the- SEMTA's letter was returned with an insufficient address sticker
and a call was placed to.the requestor seeking an email address to send the lefter. An email
address was provided and the letter was sent via email on November 10, 2011 (copy attached). -

Caroline Celaya :
Manager, Public Records Requests
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CITY AND COUNTY OF SAN FRANCISCO : OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA JERRY THREET

City Attorney Deputy City Attorney
Direct Diat: (415) 554-3914
Emait: jerry.threet@sfgov.org

MEMORANDUM

April 24, 2012:
LARS NYMAN V. DEPAR TMENT OF PUBLIC WORKS (12011)
COMPLAINT

THE COMPLAINANT ALLEGES THE FOLLOWING:

Complainant Lars Nyman ("Complainant") alleges that the Department of Public Works
("DPW") has not adequately responded to his January 7, 2012 public records request for all
public records related to the Montgomery/Alta Street tree project.

COMPLAINANT FILES COMPLAINT:
On February 16, 2012, Complainant filed this complaint against Frank Lee and DPW.

JURISDICTION:
DPW is a City department subject to the prov1510ns of the Sunshine Ordinance.
The Department does not contest jurisdiction.

APPLICABLE STATUTORY SECTION(S):
e Section 67.21 governs the process for gaining access to public records.
» Section 67.25 governs the immediacy of response.
e Section 67.26 governs the withholding of records. .
o Section 67.27 governs the written justifications for withholding of records.

APPLICABLE CASE LAW:
None
ISSUES TO BE DETERMINED

Uncontested/Contested Facts: On 01/07/2012, Complainant filed a request for public
records from the Department of Public Works by email to Frank Lee for records in connection
with the Montgomery/Alta Street tree project. As of February 16, 2012, he had not received any
records in response to his request.

On 01/07/2012, Complainant sent an email to the Department of Public Works and Frank
Lee requesting "...any and all public records... in connection with or with respect to... the
Montgomery/Alta Street tree project”. On 01/09/2012, Frank Lee ‘acknowledged the request and
stated that he would contact Complamant "as soon as the responsive documents are ready for you
to view and will do so on or before Thursday, January 19, 2012". He further stated that "...the
Public Records Act requires an agency to make available to any person a copy of an "identifiable
record or records" in its possession, unless the record is specifically exempt from disclosure" and

FOX PLAZA - 1390 MARKET STREET, 4™ FLOOR + SAN FRANCISCO, CALIFORNIA 94102-5408
RECEPTION: {415) 554-3800 - FACSIMILE: (415) 437-4644

n:\codenf\as2010\2600241\00749469.doc
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CiTy AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

‘ MEMORANDUM
TO: __Sunshine Task Force
DATE:  April 24,2012
PAGE: 2
RE: Complaint 12011: Nyman v. DPW

"[t]here is no requirement that a department or officer construct a document to meet the
specifications of the request."

On 01/09/2012, Complainant re-stated his request by email to Frank Lee to include ANY
and ALL records and not narrow the scope of the request. He also stated that it was his
"understanding that if you withhold any public record by claiming it is exempt then you need to
let me know that you are doing so and what the reason is for you claumng the record is exempt",
and that it was his "understanding that if you have electronic information in different places you
do have a requirement of compiling it".

On 01/27/2012, having not heard from Department of Public Works or Frank Lee,
Complainant emailed Frank Lee and asked if they were intending to provide him with the
requested records. He received no‘immediate response from Department of Public Works or
Frank Lee. On 02/03/2012, Complainant again emailed Frank Lee and asked if they were
intending to provide him with the records I requested.

On 02/03/2012, Frank Lee replied to Complainant by email, stating "Yes, we intend to
respond.”" However, as of the date of the complaint, they had not responded

On March 5, 2012, DPW gave its first substantive response through Frank Lee to the
Sunshine complamt copying both the Complainant and the Task Force. In that email, which had
a pdf file of documents attached to it, DPW stated:

We have every intention to respond to Mr. Nyman’s request.
Unfortunately, the request for “all documents” requires a huge amount of
time to research, including knowing where to look for responsive
documents, and requires us to inspect a voluminous amount of documents
fo extract the ones that fit Mr. Nyman’s request.

Attached is the first set of responsive documents that we are making
available to Mr. Nyman today. They are the emails to and from DPW
employee Edmund Lee. The file consists of 1026 pages.

There followed a series of email from Frank Lee to Complamant each of Whlch contained a
separate batch of responsive documents:

Edmund Lee’s emails (75 pages) —3/5/12;

drawing associated with the Montgomery-Alta construction (1 page) —3/5/12;

DPW employee Ramon Kong e emails (468 pages) — 3/8/12;

attachments to DPW employee Ramon Kong’s emails (52 pages) — 3/8/12;

erails with attachments to and from DPW Director Ed Reiskin (648 pages) 3/19/12;
emails to and from DPW employee Carla Short & documents from Urban Forestry (62
pages) — 3/19/12;

e emails to and from DPW employee Patrick Rivera (396 pages) — 3/20/12.

n\codenflas20101960024 1100769469 doc
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-CITY AND COUNTY OF SAN FRANCISCO ' , OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force
DATE: - April 24,2012 ~
PAGE: 3 '
RE: Complaint 12011: Nyman v. DPW

~ On March 19, 2012, C01np1aiﬁant responded to this email production of responsive
documents from DPW by email to Frank Lee and the Task Force. In that email, he stated:

I see there are a lot of redactions in your pdf files.
‘Why do you do these redactions?

Are these redactions justiﬁéd, authorized énd allowed under the Sunshine
Ordinance Act of San Francisco and the California Public Records Act?

Also, it is unfortunate that you are not honoring my request to provide the
electronic records in their original format. This is what I requested: “If
the requested records are kept electronically or in PDF format, please send
them in their original format by email to the above email address.”

Is there a reason why you do'not provide the records in their original
format? : .
On March 20, 2012, Complainant again responded to this email production of responsive
documents from DPW by email to Frank Lee and the Task Force. In that email, he stated:

It seems like you have provided NO records after April 2011. For some
reason, there are no records, no documents, no emails in your submissions
dated after April 2011. However, such records do exist and such records
were and are included in my request.

Can you please provide ALL records, not only those prior to mid-April
2011, but ALL records per my request

- DPW has not further responded to the Complaint, nor has it provided any additional
information to the Task Force to explain its actions in responding to this request.

QUESTIONS THAT MIGHT ASSIST IN DETERMINING FACTS:
o Does DPW have further responsive records that it has not provided? )
e What evidence does Complainant have that DPW may have such records?
» Did DPW redact records provided to Complainant?
» What is the basis for the redactions, if any?

LEGAL ISSUES/LEGAL DETERMINATIONS:
* Did DPW timely respond to the request?
» Has DPW justified any withholding of records or information in accordance with the
requirements of the Ordinance? .
* Are DPW's justifications for any withholding within the exemptions allowed by the
- Ordinance and the PRA? '

n:\codenf\as2010\9600241\00769469.doc
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CiTY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force
DATE:  April 24,2012
PAGE: 4
RE: Complaint 12011: Nyman v. DPW
CONCLUSION

THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE:

THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE.

n:\codenf\as2010\9600241\00769469.doc
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CItY AND COUNTY OF SAN FRANCISCO ' OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force »
DATE:  April24,2012
PAGE: 5
RE: Complaint 12011: Nyman v. DPW

CHAPTER 67, SAN FRANCISCO ADMINISTRATIVE CODE (SUNSHINE
ORDINANCE) :

SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS;
ADMINISTRATIVE APPEALS. '
(b) A custodian of a public record shall, as soon as possible and within ten days following receipt
of a request for inspection or copy of a public record, comply with such request. Such request.
may be delivered to the office of the custodian by the requester orally or in writing by fax, postal
delivery, or e-mail. If the custodian believes the record or information requested is not a public
record or is exempt, the custodian shall justify withholding any record by demonstrating, in
writing as soon as possible and within ten days following receipt of a request, that the record in

. question is exempt under express provisions of this ordinance.

SEC. 67.25. IMMEDIACY OF RESPONSE. :

(a) Notwithstanding the 10-day period for response to a request permitted in Government Code
Section 6256 and in this Article, a written request for information described in any category of
non-exempt public information shall be satisfied no later than the close of business on the day
following the day of the request. This deadline shall apply only if the words “Immediate
Disclosure Request” are placed across the top of the request and on the envelope, subject line, or
cover sheet in which the request is transmitted. Maximum deadlines provided in this article are
appropriate for more extensive or demanding requests, but shall not be used to delay fulfilling a
simple, routine or otherwise readily answerable request.

(b) If the voluminous nature of the information requested, its location in a remote storage facility
or the need to consult with another interested department warrants an extension of 10 days as
provided in Government Code Section 6456.1, the requester shall be notified-as required by the
close of business on the business day following the request.

(c) The person seeking the information need not state his or her reason for making the request or
the use to which the information will be put, and requesters shall not be routinely asked to make
such a disclosure. Where a record being requested contains information most of which is exempt
from disclosure under the California Public Records Act and this article, however, the City '
Attorney or custodian of the record may inform the requester of the nature and extent of the non-
exempt information and inquire as to the requester’s purpose for-seeking it, in order to suggest
alternative sources for the information which may involve less redaction or to otherwise prepare
a response to the request. _

(d) Notwithstanding any provisions of California Law or this ordinance, in response to a request
for information describing any category of non-exempt public information, when so requested,
the City and County shall produce any and all responsive public records as soon as reasonably
possible on an incremental or “rolling” basis such that responsive records are produced as soon
as possible by the end of the same business day that they are reviewed and collected. This section
is intended to prohibit the withholding of public records that are responsive to a records réquest
until all potentially responsive documents have been reviewed and collected. Failure to comply
with this provision is a violation of this article.

SEC. 67.26. WITHHOLDING KEPT TO A MINIMUM.

No record shall be withheld from disclosure in its entirety unless all information contained in it is
exempt from disclosure under express provisions of the California Public Records Act or of
some other statute. Information that is exempt from disclosure shall be masked, deleted or

n:\codenfNas2010\9600241\00769469.doc
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City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

, MEMORANDUM
TO: Sunsﬁine Task Force
DATE:  April 24,2012
PAGE: 6 :
RE: Complaint 12011: Nyman v. DPW

otherwise segregated in order that the nonexempt portion of a requested record may be released,
and keyed by footnote or other clear reference to the appropriate justification for withholding
required by section 67.27 of this article. This work shall be done personally by the attorney or
other staff member conducting the exemption review. The work of responding to a public-
records request and preparing documents for disclosure shall be considered part of the regular
work duties of any city employee, and no fee shall be charged to the requester to cover the
personnel costs of responding to a records request. '

SEC. 67.27. JUSTIFICATION OF WITHHOLDING.

Any withholding of information shall be justified, in writing, as follows:

(a) A withholding under a specific permissive exemption in the California Public Records Act, or
elsewhere, which permissive exemption is not forbidden to be asserted by this ordinance, shall
cite that authority. ‘ ;

(b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory
authority in the Public Records Act or elsewhere. :

(c) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any
specific statutory or case law, or any other public agency’s litigation experience, supporting that
position. _

(d) When a record being requested contains information, most of which is exempt from
disclosure under the California Public Records Act and this Article, the custodian shall inform
the requester of the nature and extent of the nonexempt information and suggest alternative -
sources for the information requested, if available.

CAL. PUBLIC RECORDS ACT (GOVT. CODE §§ 6250, ET SEQ.).

SECTION 6253 -
(a) Public records are open to inspection at all times during the office hours of the state or local
agency and every person has a right to inspect any public record, except as hereafter provided.
Any reasonably-segregable portion of a record shall be available for inspection by any person
requesting the record after deletion of the portions that are exempted by law.
(b) Except with respect to public records exempt from disclosure by express provisions of law,
each state or local agency, upon a request for a copy of records that reasonably describes an
identifiable record or records, shall make the records promptly available to any person upon
payment of fees covering direct costs of duplication, or a statutory fee if applicable. Upon
‘request, an exact copy shall be provided unless impracticable to do so. '
(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the
request, determine whether the request, in whole or in part, seeks copies of disclosable public
records in the possession of the agency and shall promptly notify the person making the request
. of the determination and the reasons therefor. In unusual circumstances, the time limit prescribed
in this section may be extended by written notice by the head of the agency or his or her designee
to the person making the request, setting forth the reasons for the extension and the date on
which a determination is expected to be dispatched. No notice shall specify a date that would
result in an extension for more than 14 days. When the agency dispatches the determination, and
if the agency determines that the request seeks disclosable public records, the agency shall state
the estimated date and time when the records will be made available. As used in this section,
“unusual circumstances” means the following,.but only to the extent reasonably necessary to the
proper processing of the particular request:

n:\codenf\as2010\9600241\00769469.doc
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force
DATE:  April 24, 2012
PAGE: 7
RE: Complaint 12011: Nyman v. DPW .

(1) The need to search for and collect the requested records from field facilities or other
establishments that are separate from the office processing the request.

(2) The need to search for, collect, and appropriately examine a voluminous amount of separate
and distinct records that are demanded in a single request.

(3) The need for consultation, which shall be conducted with all practicable speed, with another
agency having substantial interest in the determination of the request or among two or more
components of the agency having substantial subject matter interest therein.

n:\codenflas2010\960024 1100769469 .doc
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Sunshine Complaint
complaints

to:

sotf

02/16/2012 04:47 PM
Show Details

To:sotf@sfgov.org

Emajl:complaints@sfgov.org

DEPARTMENT:Department of Public Works

CONTACTED:Frank Lee :

PUBLIC RECORDS_ VIOLATION:Yes

PUBLIC_MEETING_VIOLATION:No

MEETING _DATE:

SECTIONS_VIOLATED: '
DESCRIPTION:[Since this online Complaint Form does not allow for submission of additional documents,
have emailed sotf@sfgov.org with 6 additional documents I would like to be considered part of this
complaint.] On 01/07/2012, I filed a request for public records from the Department of Public Works by email
to Frank Lee for records in connection with the Montgomery/Alta Street tree project. As of this date, I have not
received any records in response to my request. The Department of Public Works is violating the San Francisco
Sunshine Ordinance by not providing the request records and by not providing the records in a timely manner.
Please, see the 6 additional documents submitted separately to sotf@sfgov.org, Below follows a summary of
the email exchange. On 01/07/2012, I filed my request with the Department of Public Works and Frank Lee
requesting "...any and all public records... in connection with or with respect to... the Montgomery/Alta Street
tree project”. I explicitly and clearly expressed that I requested ANY and ALL records and included a list of
records that should be included. On 01/09/2012, Frank Lee acknowledged the request and stated that he would
contact me "as soon as the responsive documents are ready for you to view and will do so on or before
Thursday, January 19, 2012". He further stated that "...the Public Records Act requires an agency to make
available to any person a copy of an "identifiable record or records" in its possession, unless the record is
specifically exempt from disclosure” and "There is no requirement that a department or officer construct a
document to meet the specifications of the request." On 01/09/2012, I re-stated my request to ensure that Frank
Lee would indeed include ANY and ALL records and not narrow the scope of the request. I also stated that it
was "my understanding that if you withhold any public record by claiming it is exempt then you need to let me
know that you are doing so and what the reason is for you claiming the record is exempt", and that it was "my
understanding that if you have electronic information in different places you do have a requirement of
compiling it (per City Attorney's Office Sunshine training, "Rules of Conduct For Public Officials, 2010"™". On
01/27/2012, having not heard from Department of Public Works or Frank Lee, [ emailed Frank Lee and asked
if they were intending to provide me with the records I requested. I received no response from Department of
Public Works or Frank Lee. On 02/03/2012, I again emailed Frank Lee and asked if they were intending to
provide me with the records I requested. On 02/03/2012, Frank Lee replied stating "Yes, we intend to respond."
However, as of this date, they have not responded. Lars Nyman

HEARING:Yes ‘

PRE-HEARING:No

DATE:02/16/2012

NAME:Lars Nyman

ADDRESS:

CITY:

Z1P:

PHONE:

CONTACT_EMAIL :upwardfacingdog@hotmail.com;

ANONYMOUS: _

CONFIDENTIALITY REQUESTED:No

file://C:\Documents and Settings\A Ausberry\Local Eé‘ténggs\Temp\noteéFFF 692\~§veb0434... 2/24/2012
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s Re:REVISED : Sunshine Complaint Received: 12011_Lars Nyman vs Department of Public
- Works

to: :

Lee, Frank W, SOTF
03/19/2012 07:19 PM

Ce:

"Threet, Jerry", "Hope Johnson"
Show Details

Mr. Lee,
I'see there are a lot of redactions in your pdf files.

Why do you do these redactions? .
~ Are these redactions justified, authorized and allowed under the Sunshine Ordinance Act of San

Francisco and the California Public Records Act?

Also, it is unfortunate that you are not honoring my request to provide the electronic records in their
original format. This is what | requested: “If the requested records are kept electronically or in PDF
format, please send them in their original format by email to the above email address.”

Is there a reason why you do not provide the records in their original format?

Sincerely,
Lars Nyman

From: Lee, Frank W

Sent: Monday, March 19, 2012 4:46 PM

To: SOTF ; Up Dog

Cc: Threet, Jerry ; Hope Johnson

Subject: RE: REVISED : Sunshine Complaint Received: 12011_Lars Nyman vs Department of Public Works

Dear SOTF and Mr. Nymah:

Today, we are making emails with attachments to and from DPW Director Ed Reiskin available to you. Attached
is that file. It consists of 648 pages.

Sincerely,

Frank W. Lee

Execuifive Assistant fo the Directfor
Department of Pubiic Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank. W.Lee@sfdpw.org
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From: Lee, Frank W

Sent: Thursday, March 08, 2012 1:58 PM

To: SOTF; Up Dog

Cc: Threet, Jerry; Hope Johnson

Subject: RE: REVISED : Sunshine Complalnt Recelved 12011_Lars Nyman vs Department of Public Works

Dear SOTF and Mr. Nyman:

Attached is a file contammg the attachments to DPW employee Ramon Kong's emails. This file consists of 52
pages. . :

Sincerely,

Frank W. Lee
Executive Assistant fo the Director
Department of Public Works

Tel: (415) 554-6993
Fax: (415) 522-7727
Email: Frank. W.Lee@sfdpw.org

- From: Lee, Frank W
Sent: Thursday, March 08, 2012 1:57 PM
To: SOTF; Up Dog
“Cc: Threet, Jerry; Hope Johnson
Subject: RE: REVISED : Sunshine Complalnt Received: 12011_Lars Nyman vs Department of Public Works

Dear SOTF and Mr. Nyman:

Today, we are making emails to and from DPW employee Ramon Kong available to you. Attached are the
emails. it consists of 468 pages.

Sincerely,

Frank W, Lee :
Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank. W.Lee@sfdpw.org

From: Lee, Frank W

Sent: Monday, March 05, 2012 6:13 PM

To: Lee, Frank W; SOTF; Up Dog

Cc: Threet, Jerry; Hope Johnson

Subject: RE: REVISED : Sunshine Complaint Received: 12011_Lars Nyman vs Department of Public Works

Dear SOTF and Mr. Nyman:

P141
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Attached is the construction drawing associated with the Montgomery-Alta eonstruction. Please see attached.

Sihcere}y,

Frank W, Lee
Executive Assistant fo the Director
Department of Public Works

Tel: (415) 554-6993
Fax: (415) 522-7727
Email: Frank.W.Lee@sfdpw.org

From: Lee, Frank W

Sent: Monday, March 05, 2012 6;12 PM

To: SOTF; Up Dog :

Cc: Threet, Jerry; Hope Johnson

‘Subject: RE: REVISED : Sunshine Complaint Received: 1201 1_Lars Nyman vs Department of Public Works

Dear SOTF and Mr. Nyman:

Attached is a file containing the attachments to DPW employee Edmund Lee’s emails. This file consists of 75
pages. : )

Sincerely,

Frank W. Lee .
Execufive Assistant to the Director
Department of Public Works

Tel: (415} 554-6993

Fax: (415) 522-7727

Email: Frank. W.Lee@sfdpw.org

From: Lee, Frank W

Sent: Monday, March 05, 2012 6:09 PM

To: SOTF; Up Dog

Cc: Threet, Jerry; Hope Johnson '

Subject: RE: REVISED : Sunshine Complaint Received: 12011_tars Nyman vs Department of Public Works

Dear SOTF and Mr, Nyman:
We have every intention to respond to Mr. Nyman's request. Unfortunately, the request for “all documents”
requires a huge amount of time to research, including knowing where to look for responsive documents, and

requires us to inspect a voluminous amount of documents to extract the ones that fit Mr. Nyman's request.

Attached is the first set of responsive documents that we are making available to Mr. Nyman today. They are
the emails to and from DPW employee Edmund Lee. The file consists of 1026 pages.

Sincerely,

P142
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Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank. W.Lee@sfdpw.org

I

From: Andrea Ausberry [mailto:Andrea. Ausberry@sfqov org] On Behalf Of SOTF

Sent: Wednesday, February 29, 2012 5:00 PM

To: Lee, Frank-W; Up Dog

Cc: Threet Jerry; Hope Johnson

SubJect REVISED : Sunshine Complalnt Received: 12011_[ars Nyman vs Department of Public Works

Good Afternoon,

Please delete prior email if received...

Mr. Nyman has filed two complaints with the Department of Public works. The documents attached are the correct
corresponding documents submitted by the Complainant, when the complaint was filed.

Sincerely,

Andrea S. Ausberry
Administrator

Sunshine Ordinance Task Force

| Office 415.554.7724 | Fax 415.554.5163
sotf@sfaov.org | www.sfbos.org

City Hall, + Dr. Cariton B. Goodlett Place, Rm, 244
San Francisco, (A 94102
Foliow Us! | Twitter

Complete a Board of Supervisers Customer Service Satisfaction form by clicking HERE

Sunshine Complaint Received: 12011_Lars Nyman vs Department of Public Works

SOTF fo:  Up Dog, Frank.W.Lee ' 02/24/2012 05:25 PM
gye, ot Andrea Ausberyy - - ;
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This e-mail is to confirm that the attached complaint has been received. The Department is required to submit a
response to the charges to the Task Force within five business days of receipt of this notice. Please refer to
complaint number #12011 when submitting any new information and/or supporting documents pertaining to this
complaint.

Both parties will be contacted once a hearing date is' determined.
Complainants: Your attendance is required at this meeting/hearing.

Respondents/Departments: Pursuant to Section 67.21 (e) of the Ordinance, attendance by the custodian of
records or'a representative of your department, who can speak to the matter, is required at the meeting/hearing.

Also, attached is the Sunshine Ordinance Task Force's complaint procedures.

Thank you,

Andrea S. Ausberry
Administrator

Sunshine Crdinance Task Force

Office 415.554.7724 | Fax 415.554.5163

soti@sigov.org | www.sfbes.org

City tall, 1 Dr. Cartton B. Goodlett Pizce, Rm. 244
San Frandisco, CA 94102
Follow Us! | Twitter

Complete a Board of Supervisors Customer Service Satisfaction form by chicking HERE
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Up Dog

From: "Lee, Frank W" <Frank.W.Lee@sfdpw.org>
Date: Friday, February 03, 2012 6:30 PM

To: "Up Dog" <upwardfacingdog@hotmail.com>

Subject: RE: Sunshine Ordinance Request - all records related to Montgomery/Alta Street tree project
Mr. Nyman: ‘

Yes, we intend to respond.
Sincerely,

Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank. W.Lee@sfdpw.org

----- Original Message-----

From: Up Dog [mailto:upwardfacingdog@hotmail.com]

Sent: Friday, February 03, 2012 7:41 AM

To: Lee, Frank W

Cc: upwardfacingdog@hotmail.com _

Subject: Re: Sunshine Ordinance Request - all records related to Montgomery/Alta Street tree project

Mr, Lee,

On January 7, 2012, I issued a public records request for "ANY and ALL
~ records, regardless of source, in connection with or with respect to the
Montgomery/Alta Street tree project”.

I have not received ANY records from you in response to my January 7
request. '

You and the Department of Public Works are violating the Sunshine Ordinance
of San Francisco by not responding to my request. Are you intending to
* respond with the records I requested?

Sincerely,
Lars Nyman

From: Up Dog

Sent: Friday, January 27,2012 12:51 PM

To: Lee, Frank W

Cc: upwardfacingdog@hotmail.com

Subject: Re: Sunshine Ordinance Request - all records related to
Montgomery/Alta Street tree project

. Mr. Lee,
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On January 7, 2012, I issued a public records request for "ANY and ALL
records, regardless of source, in connection with or with respect to the
Montgomery/Alta Street tree project”. On January 9, 2012, you stated “I

will contact you as soon as the responsive documents are ready for youto

view and will do so on or before Thursday, January 19, 2012, as permitted by
San Francisco Administrative Code § 67.21(b) and California Government Code
§ 6253(c).”.

You did not contact me before Thursday, January 19, 2012 as you stated you
would.
I have not received ANY records from you in response to my J anuary 7

request.

You and the Department of Public Works are now in violation of the Sunshine
Ordinance of San Francisco.

Are you intending to provide me with the records I requested or not?

Sincerely,
Lars Nyman

----- Original Message-----

From: Up Dog :

Sent: Monday, January 09, 2012 5:21 PM

To: Lee, Frank W : '

Cc: upwardfacingdog@hotmail.com

Subject: Re: Sunshine Ordinance Request - all records related to
Montgomery/Alta Street tree project

Mr. Lee,
>If I misunderstood your request, please let me know immediately.
As stated in my email, my request is for:

"any and all public records, in any form of media, in the custody or control

- of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following:

- the Montgomery/Alta Street tree project".

That is the request.

I am requesting any and all public records as they are defined under the

law, California Public Records Act and the San Francisco Sunshine Ordinance.
As you know, the definition of a public record is very broad and inclusive

and so is my request - ALL public records in connection with or with respect
to the Montgomery/Alta Street project. The list I specified was an example

of records that should be included, but NOT limited to such records - I am

requesting ALL records.
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You stated: "Please note that the Public Records Act requires an agency to
make available to any person a copy of an "identifiable record or records"
in its possession, unless the record is specifically exempt from
disclosure."

I am not sure what the difference between an "identifiable record" and a
"record" is. It is my understanding that the San Francisco Sunshine
Ordinance Act is more liberal (than the California Public Records Act)
requiring you to produce records that the Public Records Act may not require
you to produce. It is my understanding that you need produce any public
record. It is also my understanding that if you withhold any public record

by claiming it is exempt then you need to let me know that you are doing so
and what the reason is for you claiming the record is exempt. '

You stated: "There is no requirement that a department or officer construct
a document to meet the specifications of the request."

It is my understanding that you have no obligation to create a document.
However, it is my understanding that if you have electronic information in
different places you do have a requirement of compiling it (per City
Attorney's Office Sunshine training, "Rules of Conduct For Public Officials,
2010™).

Sincerely,
Lars Nyman

----- Original Message--——

From: Lee, Frank W

* Sent: Monday, January 09, 2012 4:18 PM

"To: "Up Dog' .
Subject: RE: Sunshine Ordinance Request - all records related to
Montgomery/Alta Street tree project

Dear Mr. Nyman:

T am confirming that we received your Public Records Request, which we
assigned as #RR009, today for the following:

*  Any and all records, regardless of source, in connection with or

with respect to the Montgomery/Alta Street tree project. This includes, but

is not limited to: (1) communication between Department Of Public Works and
other City departments, agencies, boards, etc.; (2) communication between
Department Of Public Works and public utilities; (3) communication between
Department Of Public Works and private businesses, corporations and
citizens; (4) communication from and to any and all current and former
employees of Department Of Public Works, incl. the current and former
Director of Department Of Public Works; (5) meeting minutes, budgets,
estimates; (6) records related to, or in connection with, the

Montgomery/Alta Street project. :
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If I misunderstood your request, please let me know immediately.

Our department will identify and compile the requested information. The
Sunshine Ordinance requires departments to respond as soon as possible or
within ten calendar days from receipt of any records requests. Therefore, I

- will contact you as soon as the responsive documents are ready for you to

view and will do so on or before Thursday, January 19, 2012, as permitted by
San Francisco Administrative Code § 67.21(b) and California Government Code
§ 6253(c).

Please note that the Public Records Act requires an agency to make available
to any person a copy of an "identifiable record or records" in its

possession, unless the record is specifically exempt from disclosure.

(Please see California Government Code § 6253(b).) The Clty s obhgatlon
under the Sunshine Ordinance, like the Public Records Act, is to produce
public records in its custody. (See San Francisco Administration Code §
67.20(b).) There is no requirement that a department or officer construct a
document to meet the specifications of the request.

I will attempt to email responsive documents to you, if you provided an
email address. Hard copies of any 8.5x11 documents that are made available
to you will cost $0.10 per copy, as allowed by the San Francisco
Administrative Code § 67.28(c). This section states "a fee not to exceed 10
cents per page may be charged." Postage would be extra. Checks should be
made out to "The Department of Public Works."

Our office is located at:

City Hall, Room 348
I Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

Public Records Requests to the Department of Public Works could be sent
directly to me via email at Frank. W.Lee/@sfdpw.org or via Fax at (415)
522-7727. My direct telephone number is (415) 554-6993.

Sincerely,

Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank. W.Lee@sfdpw.org

From: Up Dog [mailto:upwardfacingdog@hotmail.com]
Sent: Saturday, January 07, 2012 12:33 PM
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. To: Lee, Frank W

Cc: upwardfacingdog@hotmail.com

Subject: Sunshine Ordinance Request all records related to Montgomery/Alta
Street tree prO_] ject

Mr. Lee,
--- BACKGROUND ---

Over the last 8 months, I have requested information and public records from
the Department Of Public Works about the Montgomery/Alta Street project that
involved cutting down or saving a tree and to repair the street.

I have requested public records about:

- the approval or authorlzatlon of the project but have been told no such
records exist.

- the approval or authorization of the initial budget for the project but
have been told no such records exist.

- the approval or authorization of spending public funds beyond the initial
budget but have been told no such records exist.

Because of the lack of importaﬁt, critical and key records produeed, Iam
therefore now forced to issue a "blanket" request of ALL records related to
this project.

—-- SUNSHINE ORDINANCE REQUEST ---

This is a public records request pursuant to the provisions of California
Public Records Act and the San Francisco Sunshine Ordinance for copies of
any and all public records, in any form of media, in the custody or control
of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following:

- the Montgomery/Alta Street tree project

Note, I am requesting ANY and ALL records, regardless of source, in
connection with or with respect to the Montgomery/Alta Street tree project.

This includes, but is not limited to: _

- communication between Department Of Public Works and other City
departments, agencies, boards, etc.

- communication between Department Of Public Works and public utilities
- communication between Department Of Public Works and private businesses,
corporations and citizens

- communication from and to any and all current and former employees of
Department Of Public Works, incl. the current and former Director of
Department Of Public Works

- meeting minutes, budgets estimates

- records related to, or in connection with, the Montgomery/Alta Street
project
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Again, I am requesting ANY and ALL records in connection with or with
respect to the Montgomery/Alta Street tree project - the above list is only

an example of records that are being requested. I know the project started

in 2010, extended into 2011 and that there exist records from 2012, however
I do not know the date of genesis of this project.

If the requested records are kept electronically or in PDF format, please
send them in their original format by email to the above email address. If
the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address. If the volume of
requested records precludes delivery by email, please let me know of other
delivery options, e.g. CD, DVD or fip. '

Sincerely,
Lars Nyman
upwardfacingdogi@hotmail.com
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Up Dog

From: "Up Dog" <upwardfacingdog@hotmail .com>
Date: Friday, February 03, 2012 7:41 AM

To: "Lee, Frank W" <Frank.W.Lee@sfdpw.org>
Ce: <upwardfacingdog@hotmail.com>

‘Subject:  Re: Sunshine Ordinance Request - all records related to Montgomery/Alta Street tree proj ect
Mr. Lee,

On January 7, 2012, I issued a public records request for "ANY and ALL
records, regardless of source, in connection with or with respect to the
Montgomery/Alta Street tree project”.

I have not received ANY records from you in response to my January 7
request.

You and the Department of Public Works are violating the Sunshine Ordinance
of San Francisco by not responding to my request. Are you intending to
respond with the records I requested?

Sincerely,
- Lars Nyman

From: Up Dog

Sent: Friday, January 27, 2012 12:51 PM

To: Lee, Frank W

Cc: upwardfacingdog@hotmail.com :
Subject: Re: Sunshine Ordinance Request - all records related to
- Montgomery/Alta Street tree project

Mr. Lee,

On January 7, 2012, I issued a public records request for "ANY and ALL
records, regardless of source, in connection with or with respect to the
Montgomery/Alta Street tree project”. On January 9, 2012, you stated ““I

will contact you as soon as the responsive documents are ready for you to

view and will do so on or before Thursday, January 19, 2012, as permitted by
San Francisco Administrative Code § 67.21(b) and Cahforma Government Code
§ 6253(c).”.

You did not contact me before Thursday, January 19, 2012 as you stated you
would.

I have not received ANY records from you in response to my January 7
request.

You and the Department of Public Works are now in violation of the Sunshine
Ordinance of San Francisco.

Are you intending to provide me with the records I requested or not?
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Sincérely,
Lars Nyman

From: Up Dog

Sent: Monday, January 09, 2012 5:21 PM

To: Lee, Frank W .

Ce: upw drdfdcu.wcic}tz@hotmmi.com

Subject: Re: Sunshine Ordinance Request - all records related to
Montgomery/Alta Street tree project

Mr. Lee,

>If I misunderstood your request, please let me know immediately.

As stated in my email, my request is for:

"any and all public records, in any form of media, in the custody or control
of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following:

- the Montgomery/Alta Street tree project".

That is the request.

I am requesting any and all public records as they are defined under the

law, California Public Records Act and the San Francisco Sunshine Ordinance.
As you know, the definition of a public record is very broad and inclusive

and so is my request - ALL public records in connection with or with respect
to the Montgomery/Alta Street project. The list I specified was an example

of records that should be included, but NOT limited to such records - I am
requesting ALL records,

You stated: "Please note that the Public Records Act requires an agency to
make available to any person a copy of an "identifiable record or records" -
in its possession, unless the record is specifically exempt from

disclosure."

I am not sure what the difference between an "identifiable record" and a
"record" is. It is my understanding that the San Francisco Sunshine
Ordinance Act is more liberal (than the California Public Records Act)
requiring you to produce records that the Public Records Act may not require
- you to produce. It is my understanding that you need produce any public
record. It is also my understanding that if you withhold any public record

by claiming it is exempt then you need to let me know that you are domg SO
and what the reason is for you clalmmg the record is exempt.

You stated: "There is no requirement that a department or officer construct
a document to meet the specifications of the request "

It is my understanding that you have no obligation to create a document.
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However, it is my understanding that if you have electronic information in
different places you do have a requirement of compiling it (per City
Attorney's Office Sunshine training, "Rules of Conduct For Public Officials,
2010™). '

Sincerely,
Lars Nyman

From: Lee, Frank W

Sent: Monday, January 09; 2012 4:18 PM

To: "Up Dog'

Subject: RE: Sunshine Ordinance Request - all records related to
. Montgomery/Alta Street tree project

Dear Mr. Nyman:

I am confirming that we received your Public Records. Request, which we
assigned as #RR009, today for the following:

*  Any and all records, regardless of source, in connection with or

with respect to the Montgomery/Alta Street tree project. This includes, but

is not limited to: (1) communication between Department Of Public Works and
other City departments, agencies, boards, etc.; (2) communication between
Department Of Public Works and public utilities; (3) communication between
Department Of Public Works and private businesses, corporations and
citizens; (4) communication from and to any and all current and former
employees of Department Of Public Works, incl. the current and former
Director of Department Of Public Works; (5) meeting minutes, budgets,
estimates; (6) records related to, or in connection with, the

Montgomery/Alta Street project.

If I misunderstood your request, please let me know immediately.

Our department will identify and compile the requested information. The
Sunshine Ordinance requires departments to respond as soon as possible or
within ten ‘calendar days from receipt of any records requests. Therefore, I

will contact you as soon as the responsive documents are ready for you to

view and will do so on or before Thursday, January 19, 2012, as permitted by
San Francisco Administrative Code § 67.21(b) and California Government Code
§ 6253(c).

- Please note that the Public Records Act requires an agency to make available
to any person a copy of an "identifiable record or records"” in its

possession, unless the record is specifically exempt from disclosure.

(Please see California Government Code § 6253(b).) The City's obligation
under the Sunshine Ordinance, like'the Public Records Act, is to produce
public records in its custody. (See San Francisco Administration Code §
67.20(b).) There is no requirement that a department or officer construct a
document to meet the specifications of the request.
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I will attempt to email responsive documents to you, if you provided an
email address. Hard copies of any 8.5x11 documents that are made available
to you will cost $0.10 per copy, as allowed by the San Francisco
Administrative Code § 67.28(c). This section states "a fee not to exceed 10
cents per page may be charged." Postage would be extra. Checks should be
made out to "The Department of Public Works."

Our office is located at:

City Hall, Room 348
1 Dr. Carlton B.-Goodlett Place
San Francisco, CA 94102

Public Records Requests to the Department of Public Works could be sent
directly to me via email at Frank.W.LeeZsfdpw.org or via Fax at (415)
522-7727. My direct telephone number is (415) 554-6993.

~ Sincerely,

Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank. W.Lee@sfdpw.org

From: Up Dog [mailto:upwardfacingdog@hotmail.com]

Sent: Saturday, January 07,2012 12:33 PM

To: Lee, Frank W

Cc: ypwardfacingdog@hotmail.com

Subject: Sunshine Ordinance Request - all records related to Montgomery/Alta

Street tree project

Mr. Lee,
--- BACKGROUND ---

Over the last 8 months, I have requested information and public records from
- the Department Of Public Works about the Montgomery/Alta Street project that
involved cutting down or saving a tree and to repair the street.

I have requested public records about:
- the approval or authorization of the project but have been told no such

records exist.
- the approval or authorization of the initial budget for the project but

have been told no such records exist.
- the approval or authorization of spending public funds beyond the initial
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budget but have been told no such records exist.

Because of the lack of important, critical and key records produced, I am
therefore now forced to issue a "blanket" request of ALL records related to
this project.

- SUNSHINE ORDINANCE REQUEST -

This is a public records request pursuant to the provisions of California
Public Records Act and the San Francisco Sunshine Ordinance for copies of
any and all public records, in any form of media, in the custody or control
of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following:

- the Montgomery/Alta Street tree project ,
Note, I am requesting ANY and ALL records, regardless of source, in
connection with or with respect to the Montgomery/Alta Street tree project.

This includes, but is not limited to:

- communication between Department Of Public Works and other City
departments, agencies, boards, etc.

- cominunication between Department Of Public Works and public utilities
- communication between Department Of Public Works and private businesses,
corporations and citizens

- communication from and to any and all current and former employees of
Department Of Public Works, incl. the current and former Director of
Department Of Public Works

- meeting minutes, budgets, estimates

- records related to, or in connection with, the Montgomery/Alta Street
project

Again, I am requesting ANY and ALL records in connection with or with
respect to the Montgomery/Alta Street tree project - the above list is only

an example of records that are being requested. I know the project started
in 2010, extended into 2011 and that there exist records from 2012, however
I do not know the date of genesis of this project.

If the requested records are kept electronically or in PDF format, please -
send them in their original format by email to the above email address. If
the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address. If the volume of
requested records precludes delivery by email, please Iet me know of other
delivery options, e.g. CD, DVD or ftp.

Sincerely,
Lars Nyman
upwardfacinedog@hotmail.com
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Up Dog

From: "Up Dog" <upwardfacingdog@hotmail.com>
Date: Friday, January 27, 2012 12:51 PM

To: "Lee, Frank W" <Frank. W Lee@sfdpw.org>
Ce: <upwardfacingdog@hotmail.com>

Subject:  Re: Sunshine Ordinance Request - all records relatcd to Montgomery/Alta Street tree project
Mr. Lee,

On January 7, 2012, I issued a public records request for "ANY and ALL
records, regardless of source, in connection with or with respect to the
Montgomery/Alta Street tree project”. On January 9, 2012, you stated “I

will contact you as soon as the responsive documents are ready for you to

view and will do so on or before Thursday, January 19, 2012, as permitted by
‘San Francisco Administrative Code § 67.21(b) and California Government Code
§ 6253(c).”. :

You did not contact me before Thursday, January 19, 2012 as you stated you
would.

I have not received ANY records from you in response to my January 7
request. '

* You and the Department of Public Works are now in violation of the Sunshine
Ordmance of San Francisco.

Are you intending to provide me with the records I requested or not?

S incerély,
Lars Nyman

From: Up Dog

Sent: Monday, January 09, 2012 5:21 PM

To: Lee, Frank W

Cc: upwardfacingdog@hotmail.com

. Subject: Re: Sunshine Ordinance Request - all records related to
Montgomery/Alta Street tree project

Mr. Lee,
>If I misunderstood.your request, please let me know immediately.
As stated in my email, my reéuest is for:

"any and all public records, in any form of media, in the custody or control
of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following:

- the Montgomery/Alta Street tree project”.

That is the request.
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I am requesting any and all public records as they are defined under the

law, California Public Records Act and the San Francisco Sunshine Ordinance.
As you know, the definition of a public record is very broad and inclusive

and so is my request - ALL public records in connection with or with respect
to the Montgomery/Alta Street project. The list I specified was an example

of records that should be included, but NOT limited to such records - [ am
requesting ALL records.

You stated: "Please note that the Public Records Act requires an agency to
make available to any person a copy of an "identifiable record or records"
in its possession, unless the record is spemﬁcally exempt from
disclosure."

I am not sure what the difference between an "identifiable record" and a
"record" is. It is my understanding that the San Francisco Sunshine
Ordinance Act is more liberal (than the California Public Records Act)
requiring you to produce records that the Public Records Act may not require
you to produce. It is my understanding that you need produce any public
record. It is also my understanding that if you withhold any public record

by claiming it is exempt then you need to let me know that you are doing so
and what the reason is for you claiming the record is exempt.

You stated: "There is no requirement that a department or officer construct
a document to meet the specifications of the request."

It is my understanding that you have no obligation to create a document.
However, it is my understanding that if you have electronic information in
different places you do have a requirement of compiling it (per City
Attorney's Office Sunshine training, "Rules of Conduct For Public Officials,

2010").

Sincerely,
Lars Nyman

From: Lee, Frank W

Sent: Monday, January 09, 2012 4:18 PM

To: 'Up Dog'

Subject: RE: Sunshine Ordinance Request - all records related to
Montgomery/Alta Street tree project - '

Dear Mr. Nyman:

I am confirming that we received your Public Records Request, which we
assigned as #RR009, today for the following:

*  Any and all records, regardless of source, in connection with or

‘with respect to the Montgomery/Alta Street tree project. This includes, but

is not limited to: (1) communication between Department Of Public Works and
other City departments, agencies, boards, etc.; (2) communication between
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Department Of Public Works and public utilities; (3) communication between
Department Of Public Works and private businesses, corporations and
citizens; (4) communication from and to any and all current and former
employees of Department Of Public Works, incl. the current and former
Director of Department Of Public Works; (5) meeting minutes, budgets
estimates; (6) records related to, or in connection with, the

Montgomery/Alta Street project.

If I misunderstood your request, please let me know immediately.

Our department will identify and compile the requested information. The

Sunshine Ordinance requires departments to respond as soon as possible or

within ten calendar days from receipt of any records requests. Therefore, I

will contact you as soon as the responsive documents are ready for you to

view and will do so on or before Thursday, January 19, 2012, as permitted by

San Francisco Administrative Code § 67.21(b) and California Government Code
§ 6253(c).

Please note that the Public Records Act requires an agency to make available
to any person a copy of an "identifiable record or records" in its

possession, unless the record is specifically exempt from disclosure.

(Please see California Government Code § 6253(b).) The Clty s obligation
under the Sunshine Ordinance, like the Public Records Act, is to produce
public records in its custody. (See San Francisco Administration Code §
67.20(b).) There is no requirement that a department or officer construct a
document to meet the specifications of the request.

I will attempt to email responsive documents to you, if you provided an

- email address. Hard copies of any 8.5x11 documents that are made available
to you will cost $0.10 per copy, as allowed by the San Francisco
Administrative Code § 67.28(c). This section states "a fee not to exceed 10
cents per page may be charged." Postage would be extra. Checks should be
made out to "The Department of Public Works."

Our office is located at:

City Hall, Room 348
1 Dr. Carlton B. Goodlett Place
San Francisco, CA. 94102

Public Records Requests to the Department of Public Works could be sent
directly to me via email at Frank. W.Lee/@sfdpw.org or via Fax at (415)
522-7727. My direct telephone number is (415) 554-6993.

Sincerely,

Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727
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Email: Frank. W.Lee@sfdpw.org

From: Up Dog [mailto:upwardfacingdog@hotmail. com]

Sent: Saturday, Jariuary 07, 2012 12:33 PM

. To: Lee, Frank W

Ce: up‘xdldf’aungdomahotmml com

Subject: Sunshine Ordinance Request - all records related to Montgomery/AIta
Street tree project

Mr. Lee,
--- BACKGROUND ---

Over the last 8 months, I have requested information and public records from
the Department Of Public Works about the Montgomery/Alta Street project that
involved cutting down or saving a tree and to repair the street.

I have requested public records about:
- the approval or authorization of the project but have been told no such

records exist.
- the approval or authorization of the initial budget for the project but

have been told no such records exist.
- the approval or authorization of spending public funds beyond the initial
budget but have been told no such records exist.

Because of the lack of important, critical and key records produced, I am
therefore now forced to issue a "blanket" request of ALL records related to

this project.

--- SUNSHINE ORDINANCE REQUEST ---

This is a public records request pursuant to the provisions of California
Public Records Act and the San Francisco Sunshine Ordinance for copies of
any and all public records, in any form of media, in the custody or control
of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following:

- the Montgomery/Alta Street tree project

Note, I am requesting ANY and ALL records, regardless of source, in
connection with or with respect to the Montgomery/Alta Street tree project.

This includes, but is not limited to:
- communication between Department Of Pubhc Works and other City

departments, agencies, boards, etc.
- communication between Department Of Public Works and public utilities
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- communication between Department Of Public Works and private businesses,
corporations and citizens

- communication from and to any and all current and former employees of
Department Of Public Works, incl. the current and former Director of
Department Of Public Works

- meeting minutes, budgets, estimates

- records related to, or in connection with, the Montgomery/Alta Street

project

Again, I am requesting ANY and ALL records in connection with or with

respect to the Montgomery/Alta Street tree project - the above list is only

an example of records that are being requested. I know the project started

~ in 2010, extended into 2011 and that there exist records from 2012, however
I do not know the date of genesis of this project. :

If the requested records are kept electronically or in PDF format, please
send them in their original format by email to the above email address. If
the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address. If the volume of
requested records precludes delivery by email, please let me know of other
delivery options, e.g. CD, DVD or fip.

Sincerely,
Lars Nyman .
upwardfacingdogf@hotmail.com
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Up Dog

From: "Up Dog" <upwardfacingdog@hotmail.comn>
Date: Monday, January 09, 2012 5:21 PM

To: "Lee, Frank W" <Frank. W .Lee@sfdpw.org>
Ce: <upwardfacingdog@hotmail.com>

Subject: Re: Sunshine Ordinance chuest all records related to Montgome1y/Alta Street tree project

Mr. Lee,
>If I misunderstood your request, please let me know immediately.
As stated in my email, my request is for:

"any and all public records, in any form of media, in the custody or control
of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following: '

- the Montgomery/Alta Street tree project".

That is the request.

I am requesting any and all public records as they are defined under the

law, California Public Records Act and the San Francisco Sunshine Qrdinance.
As you know, the definition of a public record is very broad and inclusive

and so is my request - ALL public records in connection with or with respect
to the Montgomery/Alta Street project. The list I specified was an example

of records that should be included, but NOT limited to such records - I am
requesting ALL records. :

You stated: "Please note that the Public Records Act requires an agency to
make available to any person a copy of an "identifiable record or records"
in its possession, unless the record is specifically exempt from
disclosure."

I am not sure what the difference between an "identifiable record” and a
"record" is. It is my understanding that the San Francisco Sunshine

“Ordinance Act is more liberal (than the California Public Records Act)
requiring you to produce records that the Public Records Act may not require
you to produce. It is my understanding that you need produce any public
record. It is also my understanding that if you withhold any public record

by claiming it is exempt then you need to let me know that you are doing so
and what the reason is for you claiming the record is exempt.

You stated: "There is no requirement that a department or officer construct
a document to meet the specifications of the request."

It is my understanding that you have no obligation to create a document.
Howeyver, it is my understanding that if you have electronic information in
different places you do have a requirement of compiling it (per City
Attorney's Office Sunshine training, "Rules of Conduct For Public Officials,

2010").
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Sincerely,
Lars Nyman

-----Original Message-----

From: Lee, Frank W

Sent: Monday, January 09, 2012 4:18 PM

To: "Up Dog'

Subject: RE: Sunshine Ordinance Request - all records related to
Montgomery/Alta Street tree project |

Dear Mr. Nyman:

I am confirming that we received your Public Records Request, which we
assigned as #RR009, today for the following:

*  Any and all records, regardless of source, in connection with or

with respect to the Montgomery/Alta Street tree project. This includes, but

is not limited to: (1) communication between Department Of Public Works and
other City departments, agencies, boards, etc.; (2) communication between
Department Of Public Works and public utilities; (3) communication between
Department Of Public Works and private businesses, corporations and
citizens; (4) communication from and to any and all current and former
employees of Department Of Public Works, incl. the current and former
Director of Department Of Public Works; (5) meeting minutes, budgets,
estimates; (6) records related to, or in connection with, the

Montgomery/Alta Street project.

If I misunderstood your request, please let me know immediately.

Our department will identify and compile the requested information. The
Sunshine Ordinance requires departments to respond as soon as possible or
within ten calendar days from receipt of any records requests. Therefore,

will contact you as soon as the responsive documents are ready for you to

view and will do so on or before Thursday, January 19, 2012, as permitted by
San Francisco Admlnlstratlve Code § 67.21(b) and Cahfornla Government Code
§ 6253(c).

Please note that the Public Records Act requires an agency to make available
to any person a copy of an "identifiable record or records" in its

possession, unless the record is specifically exempt from disclosure.

(Please see California Government Code § 6253(b).) The City's obligation
under the Sunshine Ordinance, like the Public Records Act, is to produce
public records in its custody. (See San Francisco Administration Code §
67.20(b).) There is no requirement that a department or officer construct a
document to meet the specifications of the request.

Iwill attempt to email responsive documents to you, if you provided an
email address. Hard copies of any 8.5x11 documents that are made available
to you will cost $0.10 per copy, as allowed by the San Francisco
Administrative Code § 67.28(c). This section states "a fee not to exceed 10
cents per page may be charged." Postage would be extra. Checks should be
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made out to "The Department of Public Works."

Our office is located at:

City Hall, Room 348
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

Public Records Requests to the Department of Public Works could be sent
directly to me via email at Frank. W.T ee@sfdpw.org or via Fax at (415)
522-7727. My direct telephone number is (415) 554-6993.

Sincerely,

Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank W.Leeisfdpw.org

From: Up Dog [mailto:upwardfacingdog@hotmail. com]

Sent: Saturday, January 07, 2012 12:33 PM

To: Lee, Frank W

Ce: upwardfacingdogi@hotmail.com

Subject: Sunshine Ordinance Request - all records related to Montgomery/Alta
Street tree project

Mr. Lee,
- BACKGROUND ~--

Over the last 8 months, I have requested information and public records from
the Department Of Public Works about the Montgomery/AIta Street prOJect that
involved cutting down or savmg a tree and to repalr the street.

I have requested public records about:
- the approval or authorization of the project but have been told no such

records exist.
- the approval or authorization of the initial budget for the project but

have been told no such records exist.
- the approval or authorization of spending pubhc funds beyond the initial

budget but have been told no such records exist.

Because of the lack of important, critical and key records produced, I am
therefore now forced to issue a "blanket" request of ALL records related to

this project.
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--- SUNSHINE ORDINANCE REQUEST ---

This is a public records request pursuant to the provisions of California
Public Records Act and the San Francisco Sunshine Ordinance for copies of
any and all public records, in any form of media, in the custody or control
of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following:

- the Montgomery/Alta Street tree project

Note, I am requesting ANY and ALL records, regardless of source, in
connection with or with respect to the Montgomery/Alta Street tree project.

This mc]udes but is not llmlted to:

- communication between Department Of Public Works and other City .
departments, agencies, boards, etc.

- communication between Department Of Public Works and public utilities
- communication between Department Of Public Works and private businesses,
corporations and citizens

- communication from and to any and all current and former employees of
Department Of Public Works, incl. the current and former Director of
Department Of Public Works

- meeting minutes, budgets, estimates

- records related to, or in connection with, the Montgomery/Alta Street
project

Again, | am requesting ANY and ALL records in connection with or with
respect to the Montgomery/Alta Street tree project - the above list is only

an example of records that are being requested. I know the project started
in 2010, extended into 2011 and that there exist records from 2012, however
I do not know the date of genesis of this project.

If the requested records are kept electronically or in PDF format, please
send them in their original format by email to the above email address. If
the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address. If the volume of
requested records precludes delivery by email, please let me know of other
delivery options, e.g. CD, DVD or ftp.

Sincerely,
Lars Nyman
wpwardfacingdog@hotmail.com:
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Up Doi

From: "Lee, Frank W" <Frank.W.Lee@sfdpw.org>
Date: Monday, January 09, 2012 4:18 PM »
To: "Up Dog"" <upwardfacingdog@hotmail.com>

Subject:  RE: Sunshine Ordinance Request - all records related to Montgomery/Alta Street tree project
Dear Mr. Nyman:

I am confirming that we received your Public Records Request, which we assigned as #RR009, today
for the following:

¥ Any and all records, regardless of source, in connection with or with respect to the
Montgomery/Alta Street tree project. This includes, but is not limited to: (1) communication between
Department Of Public Works and other City departments, agencies, boards, etc.; (2) communication
between Department Of Public Works and public utilities; (3) communication between Department Of
Public Works and private businesses, corporations and citizens; (4) communication from and to any and
all current and former employees of Department Of Public Works, incl. the current and former Director
of Department Of Public Works; (5) meeting minutes, budgets, estimates; (6) records related to, or in
connection with, the Montgomery/Alta Street project.

If I misunderstood your request, please let me know immediately.

Our department will identify and compile the requested information. The Sunshine Ordinance requires
departments to respond as soon as possible or within ten calendar days from receipt of any records
requests. Therefore, I will contact you as soon as the responsive documents are ready for you to view
and will do so on or before Thursday, January 19, 2012, as permitted by San Francisco Administrative
Code § 67.21(b) and California Government Code § 6253(c).

Please note that the Public Records Act requires an agency to make available to any person a copy of an
"identifiable record or records" in its possession, unless the record is specifically exempt from
disclosure. (Please see California Government Code § 6253(b).) The City's obligation under the
Sunshine Ordinance, like the Public Records Act, is to produce public records in its custody. (See San
Francisco Administration Code § 67.20(b).) There is no requirement that a department or officer
construct a document to meet the specifications of the request.

I will attempt to email responsive documents to you, if you provided an email address. Hard copies of
any 8.5x11 documents that are made available to you will cost $0.10 per copy, as allowed by the San
Francisco Administrative Code § 67.28(c). This section states "a fee not to exceed 10 cents per page
may be charged." Postage would be extra. Checks should be made out to "The Department of Public

Works." '
Our office is located at:

City Hall, Room 348
I Dr. Carlton B. Goodlett Place
San Francisco, CA 94102

Public Records Requests to the Department of Public Works could be sent directly to me via email at
Frank . W.Lee(gsfdpw.org or via Fax at (415) 522-7727. My direct telephone number is (415) 554-6993.

Sincerely,

P166
2/10/2012



Page 2 of 3

Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank. W.Lee/@sfdpw.org

From: Up Dog [mailto:upwardfacingdog@hotmail.com]

Sent: Saturday, January 07, 2012 12:33 PM

To: Lee, Frank W

Cc: upwardfacingdog@hotmail.com _

- Subject: Sunshine Ordinance Request - all records related to Montgomery/Alta Street tree project

Mr. Lee,
-~ BACKGROUND ---

Over the last 8 months, [ have requested information and public records from
the Department Of Public Works about the Montgomery/Alta Street project that
involved cutting down or saving a tree and to repair the street.

I have requested public records about:

- the approval or authorization of the project but have been told no such
records exist.

- the approval or authorization of the initial budget for the project but
have been told no such records exist.

- the approval or authorization of spending public funds beyond the 1n1t1a1

~ budget but have been told no such records exist.

Because of the lack of important, critical and key records produced, I am
therefore now forced to issue a "blanket" request of ALL records related to
this project.

“

--- SUNSHINE ORDINANCE REQUEST ---

This is a public records request pursuant to the provisions of California
Public Records Act and the San Francisco Sunshine Ordinance for copies of
any and all public records, in any form of media, in the custody or control
of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following:

- the Montgomery/Alta Street tree project

Note, I am requesting ANY and ALL records, regardless of source, in
connection with or with respect to the Montgomery/Alta Street tree project.
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This includes, but is not limited to:

- communication between Department Of Public Works and other City
departments, agencies, boards, etc.

- communication between Department Of Public Works and public utlhtles

- communication between Department Of Public Works and pllvate businesses,

corporations and ¢itizens

- communication from and to any and all current and former employees of
Department Of Public Works, incl. the current and former Director of
Department Of Public Works

- meeting minutes, budgets estimates :

- records related to, or in connection with, the Montgomery/AIta Street

project

Again, I am requesting ANY and ALL records in connection with or with
‘respect to the Montgomery/Alta Street tree project - the above list is only

an example of records that are being requested. I know the project started

in 2010, extended into 2011 and that there exist records from 2012 however
I do not know the date of genesis of thls project.

If the requested 1'ecords are kept electronically or in PDF format, please
send them in their original format by email to the above email address. If
the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address. If the volume of
requested records precludes delivery by email, please let me know of other
delivery options, e.g. CD, DVD or fip.

Sincerely,
Lars Nyman
upwardfacingdoghotmail.com
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Up Dog

From: "Up Dog" <upwardfacingdog@hotmail.com>
Date:’ Saturday, January 07, 2012 12:32 PM

To: "Frank W Lee" <Frank.W.Lee@sfdpw.org>
Ce: <upwardfacingdog@hotmail.com>

Subject:  Sunshine Ordinance Request - all records related to Montgomery/Alta Street tree project
Mr. Lee,

~ --- BACKGROUND ---

Over the last 8 months, I have requested information and public records from
the Department Of Public Works about the Montgomery/Alta Street project that
involved cutting down or saving a tree and to repair the street. '

I have requested public records about:

- the approval or authorization of the project but have been told no such
records exist.

- the approval or authorization of the initial budget for the pI'O_] ect but
have been told no such records exist.

- the approval or authorization of spending public funds bcyond the initial
budget but have been told no such records exist.

Because of the lack of important, critical and key records produced, I am
therefore now forced to issue a "blanket" request of ALL records related to
_this project.

--- SUNSHINE ORDINANCE REQUEST ---

This is a public records request pursuant to the provisions of California
Public Records Act and the San Francisco Sunshine Ordinance for copies of
any and all public records, in any form of media, in the custody or control
of or maintained by the Department of Public Works or any staff member in
connection with or with respect to the following:

- the Montgomery/Alta Street tree project

Note, I am requesting ANY and ALL records, regardless of source, in
connection with or with respect to the Montgomery/Alta Street tree project.

This includes, but is ot limited to:

- communication between Department Of Public Works and other City
departments, agencies, boards, etc.

- communication between Department Of Public Works and public utilities

- communication between Department Of Public Works and private businesses,
corporations and citizens

- communication from and to any and all current and former employees of
Department Of Public Works, incl. the current and former Director of
Department Of Public Works

- meeting minutes, budgets, estimates
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- records related to, or in connection with, the Montgomery/Alta Street
project

Again, I am requesting ANY and ALL records in connection with or with
respect to the Montgomery/Alta Street tree project - the above list is only

an example of records that are being requested. I know the project started
in 2010, extended into 2011 and that there exist records from 2012, however
I'do not know the date of genesis of this project.

If the requested records are kept electronically or in PDF format, please
send them in their original format by email to the above email address. If
the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address. If the volume of
requested records precludes delivery by email, please let me know of other
delivery options, e.g. CD, DVD or fip.

Sincerely,
Lars Nyman
upwardfacinedosidhotmail.com
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From:
Sent:
To:
Cc:

- Subject:

Ok, I'll let you know who can meet with you and Carla.

Patrick

on Jun 1@, 2018, at 3:15 PM,

Hi Patrick:

Rivera, Patrick

Thursday, June 10, 2010 5:15 PM
Reiskin, Ed

Sweiss, Fuad

Re: Montgomery St. median tree  *

"Reiskin, Ed" <Ed.Reiskin@sfdpw.org> wrote:

1’°d like to have the appropriate engineers (Reza, Stephan?) meet me

and Carla Short some time soon on site to review this issue.

At nor

thbound Montgomery at Alta, there’s a tree leaning over the street,
which is believed to be causing damage to the street and to private

property across the street.
larger dynamic (hillside slippage/movement).

Some neighbors think there may be some
I°d like an engineerin g

perspective on what’s happening, and also an evaluation of the ret

aining wall.

Please let me know who best to include so I can schedule.

Thanks.

Ed

From: Short, Carla

Sent: Thursday, June 10, 2016 3:86 PM

Subject: FW: Montgomery St medlan tree

skokkkokkk k¥
Carla Short

Urban Forester

Department of Public Works
Bureau of Urban Forestry

415.641.2674

From: Short, Carla

Sent: Thursday, June 16, 2010 10:39 AM
To: Falvey, Christine
Subject: RE: Montgomery St. median tree

>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
> To: Reiskin, Ed
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
p
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Montgomery Street Improvements Completion

Thank you for your support and patience as the
Department of Public Works (DPW) underwent
and completed the repair and restoration of the
roadway along Montgomery Street. The project
resulted in the installation of new American with
Disabilities curb ramps, the construction of a
chicane/bulbout around the Italian Stone Pine Tree,
new landscaping in the form of a mini community
garden, and new street repavement; thereby
calming. down vehicular traffic for the safety of
pedestrians in addition to rehabilitating the street.

The Department of Parking and Traffic has affixed
reflectors, and applied reflective paint to improve

night visibility of the chicane/bulb-out.

Street Parking Impacts and Emergency Access.

DPW and the San Francisco Municipal
Transportation Agency (SFMTA) have worked
together to maintain safe access and preserve as
much parking as possible; while promoting safety
and protecting the tree. '

During our post construction walk-thru, we have -

found it necessary to include additional red “no-
parking” zonme at the northeast corner of

Montgomery and Alta Street in order to maintain a.

safe path of travel for emergency vehicles. This
change will reduce curb space by 21 ft. (approx.
2.5 parking spaces). We apologize for any
inconvenience this might create. If you have
questions or  concerns; please contact the
department.
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Add twitter and facebook
logos here

DPW PUBLIC AFFAIRS

“Ms. Dadisi Najib
415-437-7018
dadisi.najib@sfdpw.org

Visit us at: www.sfdpw.org

Call with questions Thank you for
your support of this project.
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Lee, Edmund

From: Chan, Gloria

Sent: ' Thursday, April 07, 2011 6:15 PM
. To: Lee, Edmund

Subject: RE: Montgomery

Attachments: image001.jpg; image002.jpg

Thanks Edmund for revieWing, | expect another hit piece on this project ©

From: Lee, Edmund

Sent: Thursday, April 07, 2011 2:28 PM
To: Chan, Gloria

Cc: Najib, Dadisi; Kong, Ramon; Folks, Tom
Subject: RE: Montgomery

Gloria,
Other than the comments Tom suggested, | do not have any additional comments.

Edmund Lee
DPW-BOE

© Streets and Highways
554-8258

From: Folks, Tom [mailto: Tom.Folks@sfmta.com]
Sent: Thursday, April 07, 2011 2:20 PM

To: Chan, Gloria; Lee, Edmund

Cc: Najib, Dadisi; Kong, Ramon

Subject: FW: Montgomery

Importance: High

Hi Gloria, . .

[ made a few suggested edits that you'll see in the attachment. (FYl—we've stopped using the DPT name and go by -
SEMTA now.) ‘

Tom

From: Chan, Gloria [mailto:Gloria.Chan@sfdpw.org]
Sent: Thursday, April 07,2011 2:08 PM

To: Folks, Tom; Lee, Edmund

Cc: Najib, Dadisi; Velasco, Manito; Kong, Ramon
Subject: RE: Montgomery

Importance: High

Thanks Dadisi for putting this togethet.

Ed/Tom...Please review flyer that will go out to residents to ensure language is okay and accurate. Dadisi will be going
door to door and we will be mailing these out to residents today. »

From: Folks, Tom [mailto: Tom.Folks@sfmta.com]

Sent: Thursday, April 07, 2011 1:57 PM * To view full document

Request file #
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Kong, Ramon

From: ) DeVinny, James

Sent: ‘ Tuesday, April 12, 2011 2:42 PM

To: Chan, Gloria; Najib, Dadisi

Cc: Kong, Ramon; Lee, Edmund; McDaniels, Chris
Subject: i RE: Planting Bed, Montgomery Street ,San Francisco

I'm jumping into the middle of this, but | believe it's been Urban Forestry’s (Carla’s) understanding that the chicane
planting would be installed and maintained by the neighbors, subject to DPW.review and approval. The vegetation
shouldn’t encroach into the street and safety and visibility would dictate a height limit of around 3’, since the chicane is
in a high-volume foot-traffic area and adjacent to an intersection, which has already been pinchad by the chicane itself.
I'think the size and depth of the chicane allows plenty of options, considering the many constraints.

When Carla returns, I'll follow up regarding whether her intention was to create an official maintenance agreement with
the Telegraph Hill Dwellers.

fames DeVinny

ISA Certified Arborist

Urban Forestry Inspector

* City & County of San Francisco
Department of Public Works
Urban Forestry Permits and Policy
2323 Cesar Chavez St

San Francisco, CA 94124

{415} 6412675 p
(415) 695-2147 f
james.devinny@sfdpw.ore

SF Department of Public Works: Greening

#% Please consider the environment before printing this e-mail.

From: Lee, Edmund

Sent: Tuesday, April 12, 2011 2:05 PM

To: Chan, Gloria; McDaniels, Chris; Najib, Dadisi

Cc: DeVinny, James; Kong, Ramon

Subject: RE: Planting Bed, Montgomery Street ,San Francisco

Gloria,

The chicane was designed per SFMTA approval. SEMTA had a traffic safety concern with the curb height of the chicane
being too high, residents had a concern with the chicane being too shallow. In addition, a curb height too high would
require reinforcement as well as a footing. This is essentially a retaining wall design, which would be more costly in both
design and construction phases. All concerns considered, the current désign was the end result. Regarding the planter
areas, it is my understanding that the residents would work with Carla to determine what could be planted in the

planters. o * To view full document
Request file # (2 ¢
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Rivera, Patrick

From:

Sent:

To:

Cc: .

Subject:
Attachmentis:

Importance:

Falvey, Christine
Tuesday, September 07, 2010 3:52 PM

Rivera, Patrick
Nuru, Mohammed; Short, Carla; Lee, Edmund; Kong, Ramon; Velasco, Manito

chronicle request for information 7
RE: Montgomery and Alta Cost Estimate; FW: Monigomery and Alta Cost Estimate;

Montgomery and Alta Cost Estimate

High

Hi Patrick, | am double checking the costs | am providing to chronicle.

The attached emails state:

Paving and Curb Ramp Work = 598,000
Chicane = $3,000 construction cost (5900 design cost)
Tree Support = $4,200 construction cost (51,400 design cost).

(Josef verbally gave me the design costs)

This is a total of $107,500, however, | only gave the Chronicle the cost of the chicane and the tree support {$9,500),
since the roadway repair and curb ramps are not associated with protecting the tree.

Are my assumptions accurate and costs accurate?

* To view full document
Request file #_[2®u
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From: Haase, Mike

Sent: Friday, May 21, 2010 7:47 AM

To: Short, Carla

-Subject: Fw: 2 Leaning Pine Trees & Buckled Street at Montgomery/Alta

Michael D. Haase

Office of the City Attorney :
Assistant Chief of Claims & Investigations
875 Stevenson Street, Suite 440

San Francisco, CA 94103

PHONE: 415-554-5845
-FAX: 415-554-7890

CONFIDENTIALITY NOTE
This contains information from the City Attorney’s Office which is confidential and privileged. This
information is intended to be for use of the individual or entity named above. If you are not the intended

recipient, be aware, that any disclosure, copying, distribution or use of the contents of this information is
prohibited.

Dellvery Failure Regort

Your document: 2 Leaning Pine Trees & Buckled Street at Montgomery/Alta

was not delivered to: Carla.Short@sfdpw.org

because: Error transferring to 10.1.3:216; SMTP Protocol Returned a Permanent Error 554 Relay rejected for policy
reasons.

oinid von da?

» You can resend the undeliverable document to the recipients listed above by choosing the Resend
button. '
» Once you have resent the document you may delete this Delivery Failure Report.
“ e« If resending the document is not successful you will receive a new failure report
» Unless you receive other Delivery Failure Reports, the document was successfully delivered to all
other recipients.

Routing Path:

Ing01b01/SFGOV, Ing01b01/SFGOV, Ing01b01/SFGOV, Inh01a01/SFGOV, Inm06a01/CTYATT

Mike Haase : To:Carla.Short@sfdpw.org
<Mike.H.aase@sfgqv.orc, >

- , ce:
02:20 PM MST Today

Subject:2 Leaning Pine Trees & Buckled Street at
: Montgomery/Alta

* To view full document

-Request file # {2 o
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CITY AND COUNTY OF SAN FRANCISCO "OFFICE OF THE CITY ATTORNEY

'DENNIS J. HERRERA : JERRY THREET
City Attorney Deputy City Attorney
Direct Dial: [415) 554-3914
Email: jerry.threet@sfgov.org
MEMORANDUM

April 24, 2012: ‘
LARS NYMAN VS. DEPARTMENT OF PUBLIC WORKS (12012)
COMPLAINT

THE COMPLAINANT ALLEGES THE FOLLOWING:

Complainant Lars Nyman ("Complainant") alleges that the Department of Public Works
("DPW") has not adequately responded to his January 4, 2012 Immediate Disclosure Request
("IDR") for "any and all public records... with respect to... any mentioning of [his] 4/12/2011
request for answers." ’

COMPLAINANT FILES COMPLAINT:
On February 16, 2012, Complainant filed this complaint against Frank Lee and DPW. -

JURISDICTION: '
DPW is a City department subject to the provisions of the Sunshine Ordinance.
The Department does not contest jurisdiction.

APPLICABLE STATUTORY SECTION(S):
e Section 67.21 governs the process for gaining access to public records
e Section 67.25 governs the immediacy of response.
e Section 67.26 governs the withholding of records.
* Section 67.27 governs the written justifications for withholding of records.

APPLICABLE CASE LAW:
None

ISSUES TO BE DETERMINED

: Uncontested/Contested Facts: On 01/04/2012, Complainant filed an IDR with the
DPW and Frank Lee requesting "copies of any and all pubhc records... with respect to... any
mentioning of [his] 4/12/2011 request for answers.'

On 01/05/2012, Frank Lee acknowledged the request via email and stated:

I am going to skip the formal language that I send to acknowled ge receipt;
however, I am informing you that your request is number RR005 and that

- I am responding to your Immediate Disclosure Request within the time
period specified in the San Francisco Sunshine Ordinance. (I am

Fox PLazA - 1390 MARKET STREET, 6™ FLOOR - SAN FRANCISCO, CALIFORNIA 94102-5408
RECEPTION: (415) 554-3800 - FACSIMILE: [415) 437-4644
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City AND COUNTY OF SAN FRANCISCO | . OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force
DATE:  April 24,2012
PAGE: 2
RE: Complaint 12012: Nyman v. DPW

instituting a numbering system for all public records requests received for
2012)

Since I was not part of the project team, I do not know whom Dadisi may
have asked for help with your 4/12/11 request. Therefore, I asked her
again. And, instead of just documents showing her asking for advice on
how to handle your request, I am asking her to include any documents that
showed her asking for and receiving answers to your questions. (You
already have the documents that showed her seeking my, Gloria Chan, and
James Devinny's advice and our responses to her.)

Today, Dadisi informed me that there are no other responsive documents
to your request. (See attached.) Therefore, I have asked her for the reason
why there are no documents, but I have not received her response yet.

However, I do know that in Dadisi's 6/14/11 reply to you, she mentioned
Chris Buck, Edmund Lee, and Ramon Kong. Therefore, I will ask these
three individuals to see if they have responsive documents to your request.
But, I suspect that these three individuals will need some time to research
and respond: (Technically, I am invoking an extension of up to 14
additional days to respond.) o

Other than what I have done and will do, I do not know of any other
method to find the documents that you want. Therefore, if you know of
any individual that would or could possess such documents, please let me
know and I will inquire with that person.

Regarding my response to you on 6/27/11, I also included a sentence that
says _If I misinterpreted your request, please let me know immediately
after the sentence where I listed what we thought you were requesting.
My records show that I did not receive any response or correction from
you. To avoid any further misinterpretations, I strongly suggest that you
accept our invitation to meet and discuss. :

v On 01/05/2012, Complairiant responded stating that he was exercising his rights under
the Sunshine Ordinance and would not trade those rights for a meeting. Complaijnant also
requested that DPW produce the responsive records on an incremental or rolling basis.

On 01/06/2012, Frank Lee stated via email "We are not suggesting that you trade your
rights for a meeting. We are simply offering to meet and discuss your concerns.”

On 01/07/2012, Complainant responded via email that his concerns would be addressed
by producing the records requested and a meeting would not help produce such records, and
further suggested that email communication should be sufficient for clarification if Mr. Lee did
not understand the request.

On 01/27/2012, having not heard from DPW or Frank Lee, Complainant emailed Mr. Lee
and asked if DPW was intending to provide him with the requested records. Complainant
received no response. On 02/03/2012, Complainant again emailed Mr. Lee and asked if they
were intending to provide the requested records. On 02/03/2012, Mr. Lee replied via email,
stating "Yes, we intend to respond." However, as of 02/10/2012, DPW had not responded.

n:\codenf\as2010\9600241\00769575.doc
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force
DATE:  April 24,2012
PAGE: 3 .
RE: Complaint 12012: Nyman v. DPW

Complainant argues that DPW does not have proper mechanisms and procedures in place
for maintenance and retrieval of public records. In support of this, Complainant states that, in his
01/05/2012, Frank Lee states that he has asked certain individuals in the department if they know
of or have any documents. Complainant argues that using such a document retrieval method, it
would be easy to "miss" documents that should be included. Complainant argues that a
department should have better mechanisms and procedures in place to do a proper record search
than to simply "ask some individuals" if they have or know of any documents.

DPW has not further réspOnded to the Complaint, nor has it provided any additional
information to the Task Force to explain its actions in responding to this request.

QUESTIONS THAT MIGHT ASSIST IN DETERMINING FACTS:
e Does DPW have further responsive records that it has not provided?
o What evidence does Complainant have that DPW may have such records?
e Did DPW redact records provided to Complainant? .
» What is the basis for the redactions, if any?

LEGAL ISSUES/LEGAL DETERMINATIONS:
e Did DPW timely respond to the request?
o Has DPW justified any withholding of records or information in accordance with the
requirements of the Ordinance?
o Are DPW's justifications for any withholding within the exemptions allowed by the
Ordinance and the PRA?

CONCLUSION
THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE:

THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE.

n:\codenf\asZO10\9600241\00769575.d0c
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
TO: Sunshine Task Force
DATE:  April 24,2012
PAGE: 4
RE: Complaint 12012: Nyman v. DPW

CHAPTER 67, SAN FRANCISCO ADMINISTRATIVE CODE (SUNSHINE
ORDINANCE)

SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS;
ADMINISTRATIVE APPEALS.
(b). A custodian of a public record shall, as soon as possible and within ten days following receipt
of a request for inspection or copy of a public record, comply with such request. Such request ‘
may be delivered to the office of the custodian by the requester orally or in writing by fax, postal
delivery, or e-mail. If the custodian believes the record or information requested is not a public
record or is exempt, the custodian shall justify withholding any record by demonstrating, in
writing as soon as possible and within ten days following receipt of a request, that the record in

" question is exempt under express provisions of this ordinance.

- SEC. 67.25. IMMEDIACY OF RESPONSE.

(a) Notwithstanding the 10-day period for response to a request permitted in Government Code
Section 6256 and in this Article, a written request for information described in any category of

" non-exempt public information shall be satisfied no later than the close of business on the day
following the day of the request. This deadline shall apply only if the words “Immediate
Disclosure Request” are placed across the top of the request and on the envelope, subject line, or
cover sheet in which the request is transmitted. Maximum deadlines provided in this article are
appropriate for more extensive or demanding requests, but shall not be used to delay fulfilling a
simple, routine or otherwise readily answerable request.
(b) If the voluminous nature of the information requested, its location in a remote storage facility
or the need to consult with another interested department warrants an extension of 10 days as .
provided in Government Code Section 6456.1, the requester shall be notified as required by the
close of business on the business day followmg the request.
(c) The person seeking the information need not state his or her reason for making the request or
the use to which the information will be put, and requesters shall not be routinely asked to make
such a disclosure. Where a record being requested contains information most of which is exempt
from disclosure under the California Public Records Act and this article, however, the City
Attorney or custodian of the record may inform the requester of the nature and extent of the non-
exempt information and inquire as to the requester’s purpose for seeking it, in order to suggest
alternative sources for the information which may involve less redaction or to otherwise prepare
a response to the request. :
(d) Notwithstanding any provisions of California Law or this ordinance, in response to a request
for information describing any category of non-exempt public information, when so requested,
the City and County shall produce any and all responsive public records as soon as reasonably
possible on an incremental or “rolling” basis such that responsive records are produced as soon
as possible by the end of the same business day that they are reviewed and collected. This section
is intended to prohibit the withholding of public records that are responsive to a records request
until all potentially responsive documents have been reviewed and collected. Failure to comply
with this provision is a violation of this article.

SEC. 67.26. WITHHOLDING KEPT TO A MINIMUM. )

No record shall be withheld from disclosure in its entirety unless all information contained in it is
exempt from disclosure under express provisions of the California Public Records Act or of
some other statute. Information that is exempt from disclosure shall be masked, deleted or

n:\codenf\as2010\9600241\00769575.doc
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‘MEMORANDUM
TO: Sunshine Task Force
DATE:  April 24,2012
PAGE: 5
RE: Complaint 12012: Nyman v. DPW

otherwise segregated in order that the nonexempt portion of a requested record may be released,
and keyed by footnote or other clear reference to the appropriate justification for withholding
required by section 67.27 of this article. This work shall be done personally by the attorney or
other staff member conducting the exemption review. The work of responding to a public-
records request and preparing documents for disclosure shall be considered part of the regular
work duties of any city employee, and no fee shall be charged to the requester to cover the
personnel costs of responding to a records request.

SEC. 67.27. JUSTIFICATION OF WITHHOLDING.

Any withholding of information shall be justified, in writing, as follows:

() A withholding under a specific permissive exemption in the California Public Records Act, or -
elsewhere, which permissive exemption is not forbidden to be asserted by this ordinance, shall
cite that authorlty

(b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory
authority in the Public Records Act or elsewhere.

(c) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any
specific statutory or case law, or any other public agency’s litigation experience, supporting that
position.

(d) When a record bemg requested contains information, most of which is exempt from
disclosure under the California Public Records Act and this Article, the custodian shall inform -
the requester of the nature and extent of the nonexempt information and suggest alternative
sources for the information requested, if available.

CAL. PUBLIC RECORDS ACT (GOVT. CODE §§ 6250, ET SEQ.)

SECTION 6253 '
(a) Public records are open to inspection at all times during the office hours of the state or local

agency and every person has a right to inspect any public record, except as hereafter provided.
Any reasonably segregable portion of a record shall be available for inspection by any person
requesting the record after deletion of the portions that are exempted by law.

(b) Except with respect to public records exempt from disclosure by express provisions of law,
each state or local agency, upon a request for a copy of records that reasonably describes an
identifiable record or records, shall make the records promptly available to any person upon
payment of fees covering direct costs of duplication, or a statutory fee if applicable. Upon
request, an exact copy shall be provided unless impracticable to do so.

(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the
request, determine whether the request, in whole or in part, seeks copies of disclosable public
records in the possession of the agency and shall promptly notify the person making the request
of the determination and the reasons therefor. In unusual circumstances, the time limit prescribed
in this section may be extended by written notice by the head of the agency or his or her designee
to the person making the request, setting forth the reasons for the extension and the date on
which a determination is expected to be dispatched. No notice shall specify a date that would
result in an extension for more than 14 days. When the agency dispatches the determination, and
if the agency determines that the request seeks disclosable public records, the agency shall state
the estimated date and time when the records will be made available. As used in this section,
“unusual circumstances” means the following, but only to the extent reasonably necessary to the
proper processing of the particular request:

n:\codenf\as2010\9600241\00769575.doc
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

MEMORANDUM
- TO: Sunshine Task Force
DATE:  April 24,2012
PAGE: 6 )
RE: Complaint 12012: Nyman v. DPW

(1) The need to search for and collect the requested records from field facilities or other
establishments that are separate from the office processing the request.

(2) The need to search for, collect, and appropriately examine a voluminous amount of separate .
and distinct records that are demanded in a single request. _

(3) The need for consultation, which shall be conducted with all practicable speed, with another
agency having substantial interest in the determination of the request or among two or more
components of the agency having substantial subject matter interest therein.

n:\codenfas201019600241\00769575 .doc
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Sunshine Complaint
complaints

to:

sotf

02/16/2012 04:55 PM
Show Details

To:sotf@sfgov.org
Email:complaints@sfgov.org
DEPARTMENT:Department of Public Works
CONTACTED:Frank Lee _ o
PUBLIC_RECORDS VIOLATION:Yes

'PUBLIC MEETING_VIOLATION:No
MEETING DATE: °
SECTIONS_VIOLATED: :
DESCRIPTION:[Since this online Complaint Form does not allow for subrmssmn of additional \
documents, I have emailed sotf@sfgov.org with 7 additional documents I would like to be considered
part of this complaint.] On-01/04/2012, I filed "IMMEDIATE DISCLOSURE REQUEST - Sunshine
Ordinance request" by email with Frank Lee and the Department of Public Works for public records. As
of this date, I have not received any records in response to my request. Department of Public Works is
violating the San Francisco Sunshine Ordinance by not providing the request records and by not
providing the records in a timely manner. Please, see the 7 additional documents-submitted separately to
sotf@sigov.org. Below follows a summary of the email exchange. On 01/04/2012, I filed my request
with the Department of Public Works and Frank Lee requesting "copies of any and all public records...
with respect to... any mentioning of my 4/12/2011 request for answers."” On 01/05/2012, Frank Lee
acknowledged the request and "Technically, I'am invoking an extension of up to 14 additional days to
respond." Frank Lee suggested "to meet and discuss". On 01/05/2012, I responded stating that [ was
exercising my rights under the San Francisco Sunshine Ordinance and would not trade those rights for a
meeting. I also requested that he/DPW would produce the records to me on an incremental or rolling
basis. On 01/06/2012, Frank Lee stated that a meeting would be to "discuss your concerns". On
01/07/2012, I responded stating my concerns will be addressed by producing the records requested and,
that I don't think a meeting will help produce such records, and suggested email communication should
be sufficient for clarification if Frank Lee did not understand my request. On 01/27/2012, having not
heard from DPW or Frank Lee, I emailed Frank Lee and asked if they were intending to provide me with
the records I requested. I received no response. On 02/03/2012, I again emailed Frank Lee and asked if
they were intending to provide me with the records I requested. On 02/03/2012, Frank Lee replied
stating "Yes, we intend to respond.”" However, as of 02/10/2012, they have not responded. I am also
concerned that the Department of Public Works does not have proper mechanisms and procedures in
place for maintenance and retrieval of public records. In his 01/05/2012, Frank Lee states that he has
asked certain individuals in the department if they know of or have any documents. Using such a
document retrieval method, it seems like it would be easy to "miss" documents that should be included.
What if Frank Lee doesn't ask a staff member that has documents - then those documents would not be
included. Was the director asked? Was the former director asked? He writes: "Other than what [ have
done and will do, T do not know of any other method to find the documents that you want. Therefore, if
you know of any individual that would or could possess such documents, please let me know and I will
inquire with that person. And, if you know of a better method for our research, please share it with me."
This is alarming and it seems a department should have better mechanisms and procedures in place to do
a proper record search than to simply "ask some individuals" if they have or know of any documents.
How can one otherwise trust that the department is not withholding records, accidentally or deliberately.

Lars Nyman
HEARING:Yes
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PRE-HEARING:No

DATE:02/10/2012

NAME:Lars Nyman

ADDRESS:

CITY:

ZIP:

PHONE:

CONTACT_EMAIL :upwardfacingdog@hotmail.com
ANONYMOUS:

CONFIDENTIALITY REQUESTED:No
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Up Dog

From: "Up Dog" <upwardfacingdog@hotmail.com>

Date: ‘Wednesday, January 04, 2012 4:02 PM

To: <frank.w.lee@sfdpw.org>

Ce: "Up Dog" <upwardfacingdog@hotmail.com>

Subject: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request
Mr. Lee,

--- Background

On June 9, 2011, I made a request for documents from Department of Public Works under the Sunshine
Ordinance of San Francisco. You responded with some documents on June 27, 2011 and some additional

documents on JuIy 6, 2011,

However, it was brought to my attention that in your response you had "redefined" my request for documents
and narrowed the scope of the documents I requested.

My request stated: :
"I am hereby regquesting the following documents from you and the Department of Public Works:

- any email communication, documents and/or letters discussing handling of my 4/12/2011 request for answers"

Your response stated:
"Therefore, let me also restate what | think that you are requesting today. | believe that you are asking for

- Any emails, documents, or letters to and from Ms. Najib that shows her seeking or receiving advice on how to
handle your April 12, 2011 email, consisting of a list of 17 questions.”

Note, my request was for ANY documents/records discussing handling of my 4/12/2011 request for answers. ANY
documents. In your response you had narrowed that to documents to and from Ms. Najib, However I asked for
ANY documents, regardiess of author, sender, receiver etc.

Since you had erroneously changed my request and narrowed the scope of my request, I am therefore now
forced to re-issue my request for documents to ensure I will get access to ANY and ALL such documents

as originally requested.

--- IMMEDIATE DISCLOSURE REQUEST

This is a public records request pursuant to the provisions of California Public Records Act and the San Francisco
Sunshine Ordinance for copies of any and all public records, in any form of media, in the custody or control of or
maintained by the Department of Public Works or any staff member in connection with or with respect to the

following:
- any mentioning of my 4/12/2011 request for answers
Please note, under California Public Records Act and the San Francisco Sunshine Ordinance

If the requested records are kept electronically or in PDF format, please send them in their original format by
email to the above email address. If the records are kept in some other format, please scan them to PDF format

and send them by emall to the above email address.

‘Sincerely,
Lars Nyman
upwardfacingdog@hotmail.com

P188 o 2/10/2012
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Up Dog

From: . "Lee, Frank W" <Frank. W.Lee@sfdpw.org>
Date: Thursday, January 05, 2012 7:01 PM

To: ""Up Dog"" <upwardfacingdog@hotmail.com>
Ce: * "Najib, Dadisi" <Dadisi.Najib@sfdpw.org>

Attach: 1-5-12 email from Dadisi Najib.pdf
Subjgct: RE: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?
Mr. Nyman:

I am going to skip the formal language that | send to acknowledge receipt; however, | am informing you that
your request is number RROO5 and that | am responding to your Immediate Disclosure Request within the time
period specified in the San Francisco Sunshine Ordinance. (I am instituting a numbering system for all public
records requests received for 2012.)

Since | was not part of the project team, | do not know whom Dadisi may have asked for help with your 4/12/11
request. Therefore, | asked her again. And, instead of just documents showing her asking for advice on how to ‘
handle your request, 1 am asking her to include any documents that showed her asking for and receiving
answers to your questions. (You already have the documents that showed her seeking my, Gloria Chan, and
James Devinny's advice and our responses to her.).

Today, Dadisi informed me that there are no other responsive documents to your request. (See attached.)
Therefore, | have asked her for the reason why there are no documents, but | have not received her response
yet.

However, | do know that in Dadisi’s 6/14/11 reply to you, she mentioned Chris Buck, Edmund Lee, and Ramon
_ Kong. Therefore, 1 will ask thése three individuals to see if they have responsive documents to your request.
But, | suspect that these three individuals will need some time to research and respond. (Technically, I am
invoking an extension of up to 14 additional days to respond.)

Othér than what | have done and will do, | do not know of any other method to find the documents that you
want. Therefore, if you know of any individual that would or could possess such documents, please let me know
and | will inquire with that person.

And, if you know of a better method for our research, please share it with me.

Regarding my response to you on 6/27/11, | also included a sentence that says “If | misinterpreted your request,
please let me know immediately” after the sentence where | listed what we thought you were requesting. My
records show that | did not receive any response or correction from you. To avoid any further
misinterpretations, | strongly suggest that you accept our invitation to meet and discuss.

Sincerely,

Frank W. Lee

Executive Assistant fo the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank.W.Lee@ sfdpw org

P189 2/10/2012
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From: Up Dog [mailto:upwardfacingdog@hotmail.com]

Sent: Wednesday, January 04 2012 4:03 PM

To: Lee, Frank W

Cc: Up Dog

Subject: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Lee,
--- Background

On June 9, 2011, I made a request for documents from Department of Public Works under the Sunshine
Ordinance of San Francisco. You responded with some documents on June 27, 2011 and some additional

documents on July 6, 2011.

However, it was brought to my attention that in your response you had "redefined" my request for documents
and narrowed the scope of the documents I requested

My request stated:
"I am hereby requesting the following documents from you and the Department of Public Works:
- any email communication, documents and/or letters discussing handling of my 4/12/2011 request for answers"

Your reésponse stated:
"Therefore, let me also restate what | think that you are requesting today. | believe that you are asking for
- Any emails, documents, or letters to and from Ms. Najib that shows her seeking or receiving advrce on how to

handle your April 12, 2011 email, consisting of a list of 17 questions.”

Note, my request was for ANY documents/records discussing handling of my 4/12/2011 request for answers. ANY
documents. In your response you had narrowed that to documents to and from Ms. Najib. However I asked for

ANY documents, regardless of author, sender, receiver etc,

Since you had erroneously changed my request and narrowed the scope of my request, I am therefore now
forced to re-issue my request for documents to ensure I will get access to ANY and ALL such documents

as originally requested.

--- IMMEDIATE DISCLOSURE REQUEST

This is a public records request pursuant to the pfovisions of California Public Records Act and the San Francisco
Sunshine Ordinance for copies of any and all public records, in any form of media, in the custody or control of or
maintained by the Department of Public Works or any staff member in connection with or with respect to the

following:
- any mentioning of my 4/12/2011 request for answers
Please note, under California Public Records Act and the San Francisco Sunshine Ordinance

If the requested records are kept electronically or in PDF format, please send them in their original format by
email to the above email address. If the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address.

Sincerely,
Lars Nyman
. upwardfacingdog@hotmail.com

P190 -
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Up Dog

From: "Up Dog" <upwardfacingdog@hotmail.com>

Date: Thursday, January 05, 2012 8:21 PM

To: "Lee, Frank W" <Frank.W.Lee@sfdpw.org>

Ce: <Dadisi.Najib@sfdpw.org>; <upwardfacingdog@hotmail.com>

Subject: ~Re: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request ‘
Mr. Lee, :

It seems like you are suggesting that the Department Of Public Works does not have a system to
maintain public records and your comments are alarming.

As was abundantly clear from my request, | am requesting “...copies of any and all public records, in
any form of media, in the custody or control of or maintained by the Department of Public Works or
any staff member...” Not just from or by the “project team”, from or to or by ANY ONE, mcludlng the
Director of the Depa rtment Of Public Works.

| understand that you are invoking an extension to fulfill the request. | hereby request that per San
Francisco Sunshine Ordinance sec. 67.25 you produce the discovered record as soon as reasonably
possible on an incremental or "rolling" basis.

I will exercise my full rights under the San Francisco Sunshine Ordmance and will not trade those rlghts
for a meeting.

Sincerely,
Lars Nyman

PS: Note, [ have edited aﬁd removed the trailing question mark in the subject line of this email, since
my email to you had the subject ““MMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request”
without a trailing question mark. -

From: Lee, Frank W
Sent: Thursday, January 05, 2012 7:01 PM
To: 'Up Dog' 0

Cc: Najib, Dadisi .
Subject: RE: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Nyman:

I am going to skip the formal language that I send to acknowledge receipt; however, | am informing you that
your request is number RROO5 and that | am responding to your Immediate Disclosure Request within the time
period specified in the San Francisco Sunshine Ordinance. (I am instituting a numbermg system for all public
records requests received for 2012.}

Since | was not part of the project team, | do not know whom Dadisi may have asked for help with your 4/12/11
request. Therefore, | asked her again. And, instead of just documents showing her asking for advice on how to
handle your request, | am asking her to include any documents that showed her asking for and receiving
answers to your qguestions. (You already have the documents that showed her seeking my, Gloria Chan, and
James Devinny’s advice and our responses to her.)

P191 ' 2/10/2012
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Today, Dadisi informed me that there are no other responsive documents to your request. (See attached.)
Therefore, [ have asked her for the reason why there are no documents, but | have not received her response

yet.

However, | do know that in Dadisi’s 6/14/11 reply to you, she mentioned Chris Buck, Edmund Lee, and Ramon
Kong. Therefore, | will ask these three individuals to see if they have responsive documents to your request.
‘But, | suspect that these three individuals will need some time to research and respond. (Technically, | am
invoking an extension of up to 14 additional days to respond.) '

Other than what I have done and will do, | do not know of any other method to find the documents that you
want. Therefore, if you know of any individual that would or could possess such documents, please let me know
and | will inquire with that person.

And, if you know of a better method for our research, please share it with me.

--Regarding my response to you on 6/27/11, | also included a sentence that says “If | misinterpreted your request,
please let me know immediately” after the sentence where | listed what we thought you were reguesting. My
records show that | did not receive any response or correction from you. To avoid any further
misinterpretations, | strongly suggest that you accept our invitation to meet and discuss.

Sincerely,

Frank W, Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6933

Fax: (415) 522-7727

Emall: Frank.W.Lee@sfdpw.org

From: Up Dog [mailto:upwardfacingdog@hotmail.com]

Sent: Wednesday, January 04, 2012 4:03 PM

To: Lee, Frank W

Cc: Up Dog

Subject: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Lee,
--- Background

On June 9, 2011, I made a request for documents from Department of Public Works under the Sunshine
Ordinance of San Francisco. You responded with some documents on June 27, 2011 and some add|t|onal

documents on July 6, 2011.

However, it was brought to my attention that in your response you had "redefined” my request for documents
and narrowed the scope of the documents I requested. . '

My request stated: : :
"I am hereby requesting the following documents from you and the Department of Public Works:

- any email communication, documents and/or letters discussing handling of my 4/12/2011 request for answers"

Your response stated:
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"Therefore, let me also restate what | think that you are requesting today. | believe that you are asking for
- Any emails, documents, or letters to and from Ms. Najib that shows her seeking or receiving advice on how to
handle your April 12, 2011 email, consisting of a'list of 17 questions."

Note, my request was for ANY documents/records discussing handling of my 4/12/2011 request for answers. ANY
documents. In your response you had narrowed that to documents to and from Ms. Najib. However I asked for
ANY documents, regardless of author, sender, receiver etc. '

Since you had erroneously changed my request and narrowed the scope of my request, I am therefore now
forced to re-issue my request for documents to ensure I will get access to ANY and ALL such documents as
originally requested.

“--- IMMEDIATE DISCLOSURE REQUEST

This is a public records request pursuant to the provisions of California Public Records Act and the San Francisco
Sunshine Ordinance for copies of any and all public records, in any form of media, in the custody or control of or
maintained by the Department of Public Works or any staff member in connection with or with respect to the
following: '

- any mentioning of my 4/12/2011 request for answers
Please note, under California Public Records Act and the San Francisco Sunshine Ordinance
If the requested records are kept electronically or in PDF format, pleése send them in their original format by

email to the above email address. If the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address.

Sincerely, -
" Lars Nyman _
upwardfacingdog@hotmail.com
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Up Dog

From: "Up Dog" <upwardfacingdog@hotmail.com>

Date: Saturday, January 07, 2012 10:29 AM

To: "Lee, Frank W" <Frank. W Lee@sfdpw.org>

Ce: "Najib, Dadisi" <Dadisi.Najib@sfdpw.org>; <upwardfacingdog@hotmail.com>
Subject: Re: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request

Mr. Lee,

My concerns will be addressed by producing the records | have requested — I don’t see how a meeting
will help you produce such records. '

You have suggested a meeting several times. The same reasoning applies in those instances — my
concerns will be, or would have been, addressed by producing the requested records and | don’t see
how a meeting would help you, or would have helped you, produce such records. If you do not
understand my request or what records | am requesting, | suggest that you ask me to clarify and email
correspondence seems to be both sufficient and efficient manner for that.

Lars Nyman

From: Lee, Frank W

Sent: Friday, January 06, 2012 5:57 PM

To: 'Up Dod'

Cc: Najib, Dadisi

Subject: RE; IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request

Mr. Nyman:

We are not suggesting that you “trade your rights” for a meeting. We are simply offering to meet and discuss
your concerns, '

Frank W, Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6533

Fax: (418) 522-7727

Emall: Frank.W.Lee@sfdpw.org

'From: Up Dog [mailto; upwardfacingdog@hotmail.com]
Sent; Thursday, January 05, 2012 8:22 PM

To: Lee, Frank W

Cc: Najib, Dadisi; upwardfacingdog@hotmail.com

Subject: Re: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request

Mr. Lee,

It seems like you are suggesting that the Department Of Public Works does not have a system to
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maintain public records and your comments are alarming.

As was abundantly clear from my request, | am requesting “...copies of any and all public records, in
any form of media, in the custody or control of or maintained by the Department of Public Works or
any staff member...” Not just from or by the “project team”, from or to or by ANY ONE, including the
Director of the Department Of Public Works.

I understand that you are invoking an extension to fulfill the request | hefeby request that per San
Francisco Sunshine Ordinance sec. 67.25 you produce the discovered record as soon as reasonably
possible on an incremental or rolllng basis.

I will exercise my fuII rights under the San Francisco Sunshine Ordinance and will not trade those rlghts
for a meeting.

Sincerely,
Lars Nyman

_PS: Note, | have edited and removed the trailing question mark in the subject line of this email, since
my email to you had the subject “IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request”
without a trailing question mark.

From: Lee, Frank W

Sent: Thursday, January 05, 2012 7:01 PM

To: 'Up Dod’

Cc: Naiib, Dadisi

Subject: RE: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Nym'an:

| am going to skip the formal language that | send to acknowledge receipt; however, | am informing you that
your request is number RRO05 and that | am responding to your Immediate Disclosure Request within the time
period specified in the San Francisco Sunshine Ordinance. (I am instituting a numbermg system for all public
records requests received for 2012.)

Since | was not part of the project team, | do not know whom Dadisi may have asked for help with your 4/12/11
request. Therefore, | asked her again. And, instead of just documents showing her asking for advice on how to
handle your request, | am asking her to include any documents that showed her asking for and receiving
answers to your questions. (You already have the documents that showed her seeking my, Gloria Chan, and
James Devinny’s advice and our responses to her.)

Today, Dadisi informed me that there are no other responsive documents to your request. (See attached.)
Therefore, | have asked her for the reason why there are no documents, but [ have not received her response
yet.

However, | do know that in Dadisi’s 6/14/11 reply to you, she mentioned Chris Buck, Edmund Lee, and Ramon
Kong. Therefore, | will ask these three individuals to see if they have responsive documents to your request.
But, | suspect that these three individuals will need some time to research and respond. (Techmcally, Iam
invoking an extension of up to 14 additional days to respond.)
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Other than what I have done and will do, | do not know of any other method to find the documents that you
want. Therefore, if you know of any individual that would or could possess such documents, please let me know
and | will inquire with that person.

And, if you know of a better method for our research, please share it with me.

Regarding my response to you on 6/27/11, | also included a sentence that says “If | misinterpreted your request,
please et me know immediately” after the sentence where I listed what we thought you were requesting. My
records show that I did not receive any response or correction from you. To avoid any further
misinterpretations, | strongly suggest that you accept our invitation to meet and discuss.

Sincerely,

Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank.W.Lee@sfdpw.org

From: Up Dog [mailto:upwardfacingdog@hotmail.com]

Sent: Wednesday, January 04, 2012 4:03 PM

To: Lee, Frank W

Cc: Up Dog

Subject: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Lee,
--- Background

On June 9, 2011, I made a request for documents from Department of Public Works under the Sunshine
Ordinance of San Francisco. You responded with some documents on June 27, 2011 and some additional

documents on July 6, 2011.

However, it was brought to my attention that in your response you had "redefined" my request for documents
and narrowed the scope of the documents I requested.

My request stated:
"T am hereby requesting the following documents from you and the Department of Public Works:

- any email communication, documents and/or letters discussing handling of my 4/12/2011 request for answers"

Your response stated: ,
“Therefore, let me also restate what I think that you are requesting today. | believe that you are asking for

- Any emails, documents, or letters to and from Ms. Najib that shows her seeking or receiving advice on how to
handle your April 12, 2011 email, consisting of a list of 17 questions.”

Note, my request was for ANY documerits/records dichséing handling of my 4/12/2011 request for answers. ANY
documents. In your response you had narrowed that to documents to and from Ms. Najib. However I asked for
ANY documents, regardless of author, sender, receiver etc.

~ Since you had erroneously changed my request and narrowed the scope of my request, I am therefore now
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forced to re-issue my request for documents to ensure I will get access to ANY and ALL such documents as
originally requested. '

-—- IMMEDIATE DISCLOSURE REQUEST

This Is a public records request pursuant to the provisions of California Public Records Act and the San Francisco -
Sunshine Ordinance for copies of any and all public records, in any form of media, in the custody or control of or
maintained by the Department of Public Works or any staff member in connection with or with respect to the
following: .

- any mentioning of my 4/12/2011 request for answers
Please note, under California Public Records Act and the San Francisco Sunshine Ordinance
If the requested records are kept electronically or in PDF format, please send them in their original format by

email to the above email address. If the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address.

Sincerely,
Lars Nyman »
upwardfacingdog@hotmail.com -
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Up Dog

From: "Up Dog" <upwardfacingdog@hotmail.com>

Date: Friday; January 27,2012 12:51 PM

To: "Lee, Frank W" <Frank. W .Lee@sfdpw.org>

Ce: <upwardfacingdog@hotmail.com>

Subject: Re: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?
Mr. Lee,

On January 4, 2012, 1 issued a public records request for "any mentioning of my 4/12/2011 request for
answers”. OnJanuary 5, 2012, you invoked “an extension of up to 14 additional days to respond”.

| have not received ANY records from you in response to my January 4 request.
| have not received ANY response from you since January 5 from you with regards to my January 4

request.

| believe you and the Department of Public Works are now in violation of the Sunshine Ordinance of San
~ Francisco. '

Are you intending to provide me with the records | requested or not?

Sincerely,
Lars Nyman

From: Lee, Frank W v

Sent: Thursday, January 05, 2012 7:01 PM

To: 'Up Dogd'

Cc: Najib, Dadisi

Subject: RE: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Nyman:

I am going to skip the formal language that | send to acknowledge receipt; however, | am informing you that
your request is number RROOS and that | am responding to your Immediate Disclosure Request within the time
period specified in the San Francisco Sunshine Ordinance. (I am instituting a numbering system for all public
records requests received for 2012.)

Since | was not part of the project team, | do not know whom Dadisi may have asked for help with your 4/12/11
request. Therefore, | asked her again. And, instead of just documents showing her asking for advice on how to
handle your request, | am asking her to include any documents that showed her asking for and receiving
answers to your questions. (You already have the documents that showed her seeking my, Gloria Chan, and
James Devinny’s advice and our responses to her.)

Today, Dadisi informed me that there are no other responsive documents to your request. (See attached.)
Therefore, | have asked her for the reason why there are no documents, but | have not received her response

yet.

However, | do know that in Dadisi’s 6/14/11 reply to you, she mentioned Chris Buck, Edmund Lee, and Ramon
Kong. Therefore, | will ask these three individuals to see if they have responsive documents to your request.
But, | suspect that these three individuals will need some time to research and respond. (Technically, I am
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invoking an extension of up to 14 additional days to respond.)

Other than what | have done and will do, | do not know of any other method to find the documents that you
want. Therefore, if you know of any individual that would or could possess such documents, please let me know
and | will inquire with that person. o

And, if you know of a better method for our research, please share it with me.

Regarding my response to you on 6/27/11, | also included a sentence that says “If | misinterpreted your request,
please let me know immediately” after the sentence where | listed what we thought you were requesting. My
records show that | did not receive any response or correction from you. To avoid any further
misinterpretations, | strongly suggest that you accept our invitation to meet and discuss.

Sincerely,

Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email; Frank.W.Lee@sfdpw.org

‘From: Up Dog [mailto:upwardfacingdog@hotmail.com]

Sent: Wednesday, January 04, 2012 4:03 PM

To: Lee, Frank W

Cc: Up Dog

Subject: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Lee,
--- Background

On June 9, 2011, I made a request for documents from Department of Public Works under the Sunshine
Ordinance of San Francisco. You responded with some documents on June 27, 2011 and some additional
documents on July 6, 2011. ‘

However, it was brought to my attention that in your response you had "redefined"” my request for documents
and narrowed the scope of the documents I requested. '

My request stated: :
"I am hereby requesting the following documents from you and the Department of Public Works:
- any email communication, documents and/or letters discussing handling of my 4/12/2011 request for answers"

Your response stated:

“Therefore, let me also restate what { think that you are requesting today. ! believe that you are asking for

- Any emails, documents, or letters to and from Ms. Najib that shows her seeking or receiving advice on how to
handle your April 12, 2011 email, consisting of a list of 17 questions."

Note, my request was for ANY documents/records discussing handling of my 4/12/2011 request for answers. ANY

documents. In your response you had narrowed that to documents to and from Ms. Najib. However I asked for
ANY documents, regardless of author, sender, receiver etc.
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Since you had erroneously changed my request and narrowed the scopé of my request, I am therefore now
forced to re-issue my request for documents to ensure I will get access to ANY and ALL such documents as
originally requested.

“--- IMMEDIATE DISCLOSURE REQUEST

Thisis a public records request pursuant to the provisions of California Public Records Act and the San Francisco
Sunshine Ordinance for copies of any and all public records, in any form of media, in the custody or control of or
maintained by the Department of Public Works or any staff member in connection with or with respect to the
following: ‘

- any mentioning of my 4/12/2011 request for answers
Please note, under California Public Records Act and the San Francisco Sunshine Ordinance
If the requested records are kept electronically or in PDF format, please send them in their original format by

email to the above email address. If the records are kept in some other format, please scan them to PDF format
~and send them by email to the above email address.

Sincerely,
Lars Nyman
upwardfacingdog@hotmail.com
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Up Dog

From: "Up Dog" <upwardfacingdog@hotmail.com>

Date: Friday, February 03,2012 7:40 AM

To: "Lee, Frank W" <Frank.W.Lee@sfdpw.org>

Ce: <upwardfacingdog@hotmail.com>

Subject: Re: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?
Mr. Lee,

On January 4, 2012, | issued a public records request for "any mentioning of my 4/12/2011 request for
answers”. OnlJanuary 5, 2012, you invoked “an extension of up to 14 additional days to respond”.

| have not received ANY records from you in response to my January 4 request.
I have not received ANY response from you since January 5 from you with regards to my January 4
request.

You and the Department of Public Works are violating the Sunshine Ordinance of San Francisco by not
responding to my request. Are you intending to respond with the records | requested?

Sincerely,
Lars Nyman

From: Up Dog .
Sent: Friday, January 27, 2012 12:51 PM

To: Lee, Frank W
Cc: upwardfacinadog@hotmail.com
Subject: Re: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Lee,

On January 4, 2012, | issued a public recards request for "any mentioning of my 4/12/2011 request for
answers”. On January 5, 2012, you invoked “an extension of up to 14 additional days to respond”.

I have not received ANY records from you in response to my january 4 request.
I have not received ANY response from you since January 5 from you with regards to my January 4
request.

| believe you and the Department of Public Works are now in violation of the Sunshine Ordinance of San
Francisco.

Are you intending to provide me with the records | requested or not?

Sincerely,
Lars Nyman

From: Lee, Frank W

Sent: Thursday, January 05, 2012 7:01 PM
To: 'Up Dog'

Cc: Naiib, Dadisi
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Subject: RE: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance reqﬁest?

‘Mr. Nyman:

I'am going to skip the formal language that I send to acknowledge receipt; however, | am informing you that
your request is number RROO5 and that | am responding to your Immediate Disclosure Request within the time
period specified in the San Francisco Sunshine Ordinance. (I am instituting a numbering system for all public
records requests received for 2012.)

Since | was not part of the project team, | do not know whom Dadisi may have asked for help with your 4/12/11
request. Therefore, | asked her again. And, instead ijUSt documents showing her asking for advice on how to
handle your request, | am asking her to include any documents that showed her asking for and receiving
answers to your questions. (You already have the documents that showed her seeking my, Gloria Chan, and
lames Devinny's advice and our responses to her.)

Today, Dadisi informed me that there are no other responsive documents to your request. (See attached.)
Therefore, I have asked her for the reason why there are no documents, but | have not received her response

yet.

However, | do know that in Dadisi’s 6/14/11 reply to you, she mentioned Chris Buck, Edmund Lee, and Ramon
Kong. Therefore, | will ask these three individuals to see if they have responsive documents to your request.
But, I suspect that these three individuals will need some time to research and respond. (Technically, I am
invoking an extension of up to 14 additional days to respond.)

Other than what | have done and will do, | do not know of any other method to find the documents that you
want. Therefore, if you know of any individual that would or could possess such documents, please let me know
and I will inquire with that person.

And; if you know of a better method for our research, please share it with me.

Regarding my res'ponse to you on 6/27/11, | also included a sentence that says “If | misinterpreted your request,
please let me know immediately” after the sentence where I listed what we thought you were requesting. My
records show that I did not receive any response or correction from you. To avoid any further
misinterpretations, | strongly suggest that you accept our invitation to meet and discuss.

Sincerely,

Frank W. Lee

Executive Assistant to the Director
Department of Public Works

Tef: (415) 554-69383

Fax: (415) 522-7727

Email: Frank.W.Lee@sfdpw.org

From: Up Dog [mailto:upwardfacingdog@hotmail.com]
Sent: Wednesday, January 04, 2012 4:03 PM
: Lee, Frank W
'Cc Up Dog
Sub]ect IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordlnance request?
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Mr. Lee,
-— Background

On June 9, 2011, I made a request for documents from Department of Public Works under the Sunshine
Ordinance of San Francisco. You responded with some documents on June 27, 2011 and some additional
documents on July 6, 2011. :

However, it was brought to my attention that in your response you had "redefined" my request for documents
and narrowed the scope of the documents I requested.

My request stated:
"I am hereby requesting the following documents from you and the Department of Public Works:
- any email communication, documents and/or letters discussing handling of my 4/12/2011 request for answers"

Your response stated:

"Therefore, let me also restate what | think that you are requesting today. | believe that you are asking for

- Any emails, documents, or letters to and from Ms. Najib that shows her seeking or recewlng advice on how to
handle your April 12, 2011 email, consisting of a list of 17 questions.”

Note, my request was for ANY documents/records discussing handling of my 4/12/2011 request for answers. ANY
documents. -In your response you had narrowed that to documents to and from Ms. Najib. However I asked for
ANY documents, regardless of author, sender, receiver etc. :

Since you had érroneously changed my request and narrowed the scope of my request, I am therefore now
forced to re-issue my request for documents to ensure I will get access to ANY and ALL such documents as
originally requested. .

--- IMMEDIATE DISCLOSURE REQUEST

This is a public records request pursuant to the provisions of California Public Records Act and the San Francisco
Sunshine Qrdinance for copies of any and all public records, in any form of media, in the custody or control of or
maintained by the Department of Public Works or any staff member in connection with or with respect to the
following:

- any mentioning of my 4/12/2011 request for answers
Please note, under California Public Records Act and the San Francisco Sunshine Ordinance
If the requested records are kept electronically or in PDF format, please send them in their original format by -

email to the above email address. If the records are kept in some other format please scan them to PDF format
and send them by email to the above email address.

Sincerely,
Lars Nyman
upwardfacinadog@hotmail.com
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UpDog

From: "Lee, Frank W" <Frank.W.Lee@sfdpw.org>

Date: . Friday, February 03, 2012 6:30 PM

To: "Up Dog" <upwardfacingdog@hotmail.com>

Subject:  RE: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?
Mr. Nyman: ‘

Yes, we intend to respond.

Sincerely,

Frank W. Lee :
Execufive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: (415) 522-7727

Email: Frank. W. Lee@sfdpw.org

From: Up Dog [mailto:upwardfacingdog@hotmail.com]
Sent: Friday, February 03, 2012 7:40 AM

To: Lee, Frank W

Cc: upwardfacingdog@hotmail.com

Subject: Re: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Lee,

On January 4, 2012, l issued a public records request for "any mentioning of my 4/12/2011 request for
answers”. On January 5, 2012, you invoked “an extension of up to 14 additional days to respond”.

I have not received ANY records from you in response to my January 4 request.
I have not received ANY response from you since January 5 from you with regards to my January 4

request.

You and the Department of Public Works are violating the Sunshine Ordinance of San Francisco by not
~ responding to my request. Are you intending to respond with the records | requested?

Sincerely,
Lars Nyman

From: Up Dog

Sent: Friday, January 27, 2012 12:51 PM

To: Lee, Frank W

Cc: upwardfacingdog@hotmail.com

Subject: Re: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Lee,
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On January 4, 2012, ! issued a public records request for "any mentioning of my 4/12/2011 request for
answers”. On January 5, 2012, you invoked “an extension of up to 14 additional days to respond”.

| have not received ANY records from you in response to my January 4 request.
| have not received ANY response from you since January 5 from you with regards to my January 4
request.

| believe you and the Department of Public Works are now in violation of the Sunshine Ordinance of San
Francisco. . : '

Are you intending to provide me with the records | requested or not?

Sincerely,
Lars Nyman

From: Lee, Frank W

Sent: Thursday, January 05, 2012 7:01 PM

To: 'Up Dog'

Cc: Naiib, Dadisi

Subject: RE: IMMEDIATE DISCLOSURE REQUEST -~ Sunshine Ordinance request?

Mr. Nyman:

| am going to skip the formal language that I send to acknowledge receipt; however, | am informing you that
your request is number RR005 and that | am responding to your Immediate Disclosure Request within the time
period specified in the San Francisco Sunshine Ordinance. (I am instituting a numbering system for all public
records requests received for 2012.)

Since | was not part of the project team, | do not know whom Dadisi may have asked for help with your 4/12/11
request. Therefore, | asked her again. And, instead of just documents showing her asking for advice on how to

_handle your request, | am asking her to include any documents that showed her asking for and receiving
answers to your questions. (You already have the documents that showed her seeking my, Gloria Chan, and
James Devinny’s advice and our responses to her.) o

Today, Dadisi informed me that there are no other responsive documents to your request. (See attached.)
Therefore, | have asked her for the reason-why there are no documents, but | have not received her response
yet.

However, | do know that in Dadisi’s 6/14/11 reply to you, she mentioned Chris Buck, Edmund Lee, and Ramon
Kong. Therefore, 1 will ask these three individuals to see if théy have responsive documents to your request.
But, | suspect that these three individuals will need some time to research and respond. (Technically, | am
invoking an extension of up to 14 additional days to respond.)

Other than what | have done and will do, | do not know of any other method to find the documents that you
want. Therefore, if you know of any individual that would or could possess such documents, please let me know
and | will inquire with that person.

And, if you know of a better method for our research, please share it with me.

Regarding my response to you on 6/27/11, | also included a sentence that says “If | misinterpreted your request,
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please let me know immediately" after the sentence where | listed what we thought you were requesting. My
records show that I did not receive any response or correction from you. To avoid any further
misinterpretations, | strongly suggest that you accept our invitation to meet and discuss.

Sincerely,

Frank W, Lee

Executive Assistant to the Director
Department of Public Works

Tel: (415) 554-6993

Fax: {415) 522-7727

Email: Frank.W.Lee@sfdpw.org

From: Up Dog [mailto: upwardfacingdog@hotmail.com]

Sent: Wednesday, January 04, 2012 4:03 PM

To: Lee, Frank W

Cc: Up Dog ‘

Subject: IMMEDIATE DISCLOSURE REQUEST - Sunshine Ordinance request?

Mr. Lee,

--- Background

On June 9, 2011, I made a request for documents from Department of Public Works under the Sunshine
Ordinance of San Francisco. You responded with some documents on June 27, 2011 and some additional

documents on July 6, 2011,

However, it was brought to my attention that in your response you had "redefined" my request for documents
and narrowed the scope of the documents I requested. :

My request stated: . ’ _ :
"I am hereby requesting the following documents from you and the Department of Public Works:

- any email communication, documents and/or letters discussing handling of my 4/12/2011 request for answers"

Your response stated:
“Therefore, let me also restate what I think that you are requesting today. | believe that you are asking for

- Any emails, documents, or letters to and from Ms. .Najib that shows her seeking or receiving advice on how to
handle your April 12, 2011 email, consisting of a list of 17 guestions."” ’

Note, my request was for ANY documents/récords discussing handling of my 4/12/2011 request for answers, ANY
documents, In your response you had narrowed that to documents to and from Ms. Najib. However I asked for
ANY documents, regardless of author, sender, receiver etc.

Since you had erroneously changed my request and narrowed the scope of my request, I am therefore now
forced to re-issue my request for documents to ensure I will get access to ANY and ALL such documents as

originally requested.
--- IMMEDIATE DISCLOSURE REQUEST

This is a public records request pursuant to the provisions of California Public Records Act and the San Francisco
Sunshine Ordinance for copies of any and all public records, in any form of media, in the custody or control of or
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maintained by the Department of Public Works or any sfaff member in connection with or with respect to the
following:

- any mentioning of my 4/12/2011 request for answers
Please note, under California Public Records Act and the San Francisco Sunshine Ordinance
If the requested récords are kept electronically or in PDF format, please send them in their original format by

email to the above email address. If the records are kept in some other format, please scan them to PDF format
and send them by email to the above email address.

Sincerely,
Lars Nyman
upwardfacingdog@hotmail.com
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City AND COUNTY OF SAN FRANCISCO , OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA JERRY THREET
City Attorney ‘Deputy City Attorney
DIRECT DIAL: (415) 554-3914
E-MAIL: jerry.threet@sfgov.org
MEMORANDUM

April 24, 2012: -

WIL_LIAM& ROBERT CLARK VS. ARTS COMMISSION (12013)
| ’ COMPLAINT '

THE COMPLAINANT ALLEGES THE FOLLOWING:

Complainant William Clark alleges that the Arts Commission and Howard Lazar
("Commission") violated-section 67.21(b) and 67.26 of the Ordinance by failing to properly
respond to his request for documentation of the legal service expense charged to the Street Artist
Program for the 2010-11 fiscal year amounting to $20,396, including a breakdown in the
following manner: subject matter of each time you asked the City Attorney for advice date of
each time you asked the City Attorney for advice; amount of time associated with each time you
asked the City Attorney for advice; name of the attomey you talked to each time you asked the

City Attorney for advise?

COMPLAINANT FILES COMPLAINT:
On February 29, 2012, Complainants filed a complamt with the Task Force alleging a

violation of sections 67.21(b) and 67.26.

JURISDICTION _
The Commission is a department under the Ordinance. The Task Force therefore

generally has jurisdiction to hear a complaint-of a violation of the Ordinance against the
Commission. The Commission has not contested jurisdiction. :

APPLICABLE STATUTORY SECTION(S):
Section 67 of the San Francisco Administrative Code:
o Section 67.21 governs responses to a public records request, and the format of requests
and of responsive documents.
e Section 67.26 governs withholding of records.
e Section 67.27 governs written justification for withholding of records.

Section 6250 et seq. of the Cal. Gov't Code
e Section 6253 governs the release of public records and the timing of responses.
s Section 6254(k) governs exemptions from disclosure of certain records
e Section 6276.04 governs exemptions from disclosure of records that constitute attorney
client privileged communications or attorney work product

FOX PLAZA - 1390 MARKET STREET, SEVENTH FLOOR - SAN FRANCISCO, CALIFORNIA 94102
RECEPTION: (415):554-3800 FACSIMILE: (415) 437-4644

n:\codenf\as2009\9600241\0076%9610.doc
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CITY AND COUNTY OF SAN FRANCISCO | OFFICE OF THE CITY ATTORNEY

DATE: April 24, 2012

PAGE: 2
RE: Clark vs. Arts Commission (12013)
- APPLICABLE CASE LAW:

See citations in analysis below.-
ISSUES TO BE DETERMINED

Uncontested/Contested Facts:
On February 1, 2012 Complainant sent Howard Lazar the following email:

Mr. Lazar, I noticed that the legal service expense charged to the Street
Artist Program for the 2010-11 fiscal year amounted to $20,396. I would
like a breakdown of that expense in the following manner: What was the
subject matter of each time you asked the City Attorney for advice? What
was the date of each time you asked the City Attorney for advice? What
was the amount of time associated with each time you asked the City
Attorney for advice? What was the name of the attorney you talked to
each time you asked the City Attorney for advise [sic]? I am requesting
this information pursuant to the provisions of the San Francisco Sunshine
Ordinance. ; | .

. On February 10, 2012 Mr. Lazar responded to Complaihant with the following email:

I am writing in response to your February 1, 2012 request for records. In
your request, you asked for a breakdown of "the legal service expense
charged to the Street Artists Program for the 2010-11 fiscal year,"
including the "date," "subject matter," and "amount" of each time [Howard
Lazar] asked the City Attorney for advice as well as the "attorney name."
In response to your request, we are providing the City Attorney billing
records for the Street Artists Program for FY 2010-11, including the
attorney, billing number, and general category of services. These records
include billing for matters that relate to the Public Records Act and the
Sunshine Ordinance ("Sunshine-related"), as well as for matters that are
not Sunshine-related.

For records that are not Sunshine-related, we have redacted any parts that
contain confidential attorney-client communications or attorney work
product. The San Francisco Sunshine Ordinance provides that "[r]elease of
documentary public information, whether for inspection of the original or
by providing a copy, shall be governed by the California Public Records
Act in particulars not addressed by [the Sunshine Ordinance] . ..." S.F.
Admin. Code §67.21(k). The Public Records Act allows an agency to
decline to disclose "[r]ecords, the disclosure of which is exempted or
prohibited pursuant to federal or state law, including, but limited to,
provisions of the Evidence Code relating to privilege." Gov't Code
§6254(k). California Evidence Code §954 protects from disclosure
communications between attorneys and their clients. Similarly, the
California Code of Civil Procedure §2018.030 protects from disclosure the
work product of an attorney. The work product privilege protects any
"writing that reflects an attorney's impressions, conclusions, opinion, or
legal research or theories . . . ." (See, also, Cal. Gov't Code Sec. 6276.04.)
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RE: Clark vs. Arts Commission (12013)

Please be aware that the City has in the past withheld time billing records
that are not Sunshine-related based on the privileges just discussed. In this
case, we find withholding unnecessary because we are able to separate and
redact the protected information.

Complainant further alleges that the responsive public records included with Mr. Lazar's
email did not contain all of the requested information, so on February 10, 2012 he sent Mr. Lazar

another email stating:

Although you provided me with some of the information I requested, you
didn't provide me with the most pertinent information which I requested.
The pertinent information I requested which you did not provide me was
the specific subject matter which required the Street Artist Program's staff
to contact the City Attorney Office for its advice and counsel. All you sent
me was a general description of the subject matter being discussed such as
"Public Requests/Brown Act", "Phone Call", "Review", "Memo", "Other",
"Conference (Client/Opp. Council/Staff}, "Sunshine Act Requests" and
"Research”. T am requesting the specific subject matter that required the .

‘need for the Street Artist Program to seek the advice and council of the

City Attorney in each of the instances listed: in the City Attorney billing
record you provided me. '

For instance, where it was listed as "Public Requests/Brown Act" then if
that request is the result of a Sunshine Ordinance complaint provide me
with the complaint number. If that request was not the result of a Sunshine
Ordinance complaint then provide me with a list of the specific
information and/or record(s) that was (were) requested. If it was listed as
"Phone Call" then provide me with the specific subject matter that
required the Street Artist Program to seek the advice and council of the
City Attorney over the phone. If it was listed as "Review" then provide me
with the specific subject matter which required the City Attorney to
review. If it was listed as "Memo" then provide me with the spetific
subject matter of the memo. If it was listed as "Other" then provide me
with the specific subject matter that required the Street Artist Program to
seek the advice and council of the City Attorney. If it was listed as
"Conference (Client/Opp. Council/Staff)" then provide me with the
specific subject matter that required the need for the conference. If it was
listed as "Sunshine Act Requests" then provide me with the specific
subject matter of the request that was made and any related Sunshine
Ordinance complaint number. If it was listed as "Research” then provide
me with the specific subject matter that required research. I am making
this request for public information pursuant to the provisions of the
Sunshine Ordinance.

On February 16, 2012 Mr. Lazar responded via email, 'Stating:

In response to your request for "the specific subject matter which required
the Street Artist Program staff to contact the City Attorney Office for its
advice and counsel," we have attached a pdf. Document of charts I kept
entitled "2010-11 SAP STAFF HOURS SPENT ON SUNSHINE
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DATE: - April 24, 2012
PAGE: 4
RE: Clark vs. Arts Commission (12013)

REQUESTS" which include details on dates of conference with the City
Attorney's office, the subjects of such conferences, and the amounts of
time spent by Street Artists Program staff on sub_]ects relative to Sunshme
Ordinance matters. .

For matters that are not Sunshine Ordinance-related, we are not required to
disclose documents relating to City Attorney counsel requested and
received by the Arts Commission. As we stated in our e-mail response to
you on February 10th, the Public Records Act allows an agency to decline
to disclose "[r]ecords, the disclosure of which is exempted or prohibited
pursuant to federal or state law, including, but not limited to, provisions of
the Evidence Code relating to prrv1lege "Cal. Gov't Code Sec. 6254(k).
California Evidence Code Sec. 954 protects from disclosure
communications between attorneys and their clients. Similarly, California
Code of Civil Procedure Sec. 2018.030 protects from disclosure the work
product of an attorney. The work product privilege protects any "writing
that reflects an attorney's impressions, conclusions, opinion, or legal
research or theories." Cal. Code Civ. Proc. Sec. 2018.030; see also Cal.
Gov't Code Sec. 6276.04.

Complainant further alleges that the public records Mr. Lazar included in that email still
didn't provide him with all the requested information so he sent Mr. Lazar the following email:

You are well aware of the fact that I am not asking for "writing that
reflects an attorneys impressions, conclusions, opinion, or legal research
or theories." or any other communication, advrce or information discussed

. between the Street Artist Program Staff and the City Attorney. I have only
asked you to provide me with an explanation of what the specific subject
matter was for each time the Street Artist Program staff consulted with the
City Attorney on any matters related to the Street Artist Program during
the 2010-11 fiscal year regardless of whether or not the were Sunshine
Ordinance related.

I am reminding you the Sunshine Ordinance Task Force issued an Order
of Determination in my complaint #11001 against the City Attorney in
which the task force found that the City Attorney violated the Sunshine
Ordinance for not providing me with a description of the subject matter for
each and every time the Street Artist Program staff consulted with the City
Attorney during a previous fiscal year. I am including an attachment with
this email of the Sunshine Ordinance Task Force's Order of Determination
for complaint #11001. :

* As of February 29, 2012 Complainant not received the additional infor. matlon requested
from Mr. Lazar. :

On March 7, 2012, Mr. Lazar responded to the Sunshine Complaint by letter. That letter
essentially repeated the same rationales from the above emails explaining why the Commission
would not provide the additional information requested by Complainant.
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QUESTIONS THAT MIGHT ASSIST IN DETERMINING FACTS:

» Has the Commission redacted information from the billing records requested by
Complainant/?

e Have the records sought by complainant prev1ously been disclosed by the Arts Commission
to someone outside of an attorney client relationship? If so, to whom were they disclosed and
under what circumstances?

LEGAL ISSUES/LEGAL DETERMINATIONS:

e Did the Commission timely respond to the request?

» If documents sought by the request were withheld by the Commission, did the Commlsswn
justify the withholding in writing as required by the Ordinance?

~* Does the Commission's justification, if any, for withholding any responsive documents

comply with the requirements of the Ordinance and the PRA? -

e Do any records withheld by the Commission from disclosure constitute privileged
information exempt from disclosure under the PRA and the Ordinance?

» If's0, has the confidentiality of the privileged documents been partially or entirely waived
under these circumstances?

SUGGESTED ANALYSIS
To the extent details of attorney billing records reveal communications between the City

Attorney's Office and the client department, or the thought processes of the Deputy City
Attorney Office in providing legal services to a client department, those details may be
confidential under either the attorney client privilege or the attorney work product doctrine, and
therefore exempt from disclosure. The legal issues involved in such a determination are
discussed below.

Attorney-Client Privilege

- To the extent that details of client billing records would reveal confidential
communications between an attorney and her client, they are protected by the attorney-client
privilege. ’ i

Section 67.27 of the Sunshine Ordinance allows for "withholding under a specific
permissive exemption in the California Public Records Act, or elsewhere, which permissive
exemption is not forbidden to be asserted by this ordinance, [or for] withholding on the basis that
disclosure is prohibited by law, ... [citing] the specific statutory authority."

Records that contain attorney-client privileged information are protected from disclosure
as a public record under Government Code §§ 6254(k) and 6276.04, and Evid. C. § 954. Gov't.
Code § 6254(k) exempts from disclosure "[r]ecords, the disclosure of which is exempted or
prohibited pursuant to [ ] state law, including, but not limited to, provisions of the Evidence
Code relating to privilege." Gov't. Code § 6276.04 includes among its specifically enumerated
state laws exempting records from disclosure: "Attorney-client confidential communication,
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Section 6068, Business and Professions Code and Sections 952, 954, 956, 956.5, 957, 958, 959,
960, 961, and 962, Evidence Code."

It is clear from these provisions that attorney-client privileged information is protected
from disclosure under both the Public Records Act and the Sunshine Ordinance. In Roberts v.
City of Palmdale (1993) 5 Cal.4™ 363, the California Supreme Court held that the privilege
protects from disclosure confidential communications between a city attorney and its municipal
client even when not provided in connection to litigation. City of Palmdale, supra, 5 Cal.4™ at
371. In discussing its holding, the court stated: o

Open government is a constructive value in our democratic society. [ ] The
attomey-client privilege, however, also has a strong basis in public policy
and the administration of justice. The attorney-client privilege has a
venerable pedigree that can be traced back 400 years. "[The privilege
seeks to insure the 'right of every person to freely and fully confer and
confide in one having knowledge of the law, and skilled in its practice, in
order that the former may have adequate advice[.]"

A city [department] needs freedom to confer with its lawyers

confidentially in order to obtain-adequate advice, just as does a private
citizen who seeks legal counsel [ ]. The public interest is served by the
privilege because it permits local government agencies to seek advice that
may prevent the agency from becoming embroiled in litigation, and it may .
permit the agency to avdid unnecessary conflict with various members of
the public.

City of Palmdale, supra, 5 Cal.4™ at 380-381.

The attorney client privilege protects communication from an attorney to her City client.
(Evid. C. § 954.) This is true even where the communication may not be written and oral
statements but other means of communication. Mitchell v. Sup. Ct (Shell Oil Co.) (1984) 37 .
Cal.3d 591, 599-600. Thus, details of billing records are encompassed by the privilege.

Section 67.21(i) of the Ordinance provides that communications with the City Attorney's
Office with regard to the Ordinance are public record subject to disclosure. While this may open
to disclosure attorney client communications that otherwise would be protected by privilege, it
extends only to communications with regard to the Ordinance, and not to other attorney client
communications between the City Attorney and its client departments.

Attorney Work Product Doctrine

To the extent that details of client billing records would reveal the thought processes of
an attorney in providing legal advice to her client, they are protected by the attorney work
product doctrine.

Section 67.27 of the Sunshine Ordinance allows for "withholding under a speciﬁc'
permissive exemption in the California Public Records Act, or elsewhere, which permissive
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exemption is not forbidden to be asserted by this ordinance, [or for] withholding on the basis that
disclosure is prohibited by law, ... [citing] the specific statutory authority." Gov't. Code Section
6254(k) exempts from disclosure "[r]ecords, the disclosure of which is exempted [ | pursuant to
[ ] state law, including, but not limited to, provisions of the Evidence Code relating to
privilege." Section 6726.04 of the Public Records Act specifically provides that attorney work
product documents are exempt from disclosure as public records. That section in turn refers to
Code of Civil Procedure Section 2018.030, which defines attorney work product to mean "[a]
writing that reflects an attorney's 1mpressmns conclusions, opinions, or legal research or

: theorles[ 1"

California courts have applied the work product privilege to exempt records from
disclosure in the context of public records requests. (See e.g., County of Los Angeles v. Superior
Court (4xelrad ) (2000) 82 Cal. App.4th 819, 833 [public agency may rely on the attorney work
product privilege to decline to disclose a document].) The Axelrad court further held that the
attorney work product privilege "is not limited to writings created by a lawyer in anticipation of
a lawsuit. It applies as well to writings prepared by an attorney while acting in a nonlitigation
capacity." (82 Cal.App.4th at p. 833.) Also, courts have expressly recognized that internal
attorney memoranda, correspondence and notes fall squarely within the attorney work product
privilege. (See e.g., Hickman v. Taylor (1947) 329 U.S. 495, 511; Popelka, Allard, McCowan &
Jones v. Superior Court (1980) 107 Cal.App.3d 496, 500.) (

CONCLUSION .

THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE:

THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE.
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ATTACHED STATUTORY SECTION FROM CHAPTER 67 OF THE SAN
FRANCISCO.ADMINISTRATIVE CODE UNLESS OTHERWISE SPECIFIED

SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS;

- ADMINISTRATIVE APPEALS. ‘
(a) Every person having custody of any public record or public information, as defined herein,
(hereinafter referred to as a custodian of a public record) shall, at normal times and during
normal and reasonable hours of operation, without unreasonable delay, and without requiring an
appointment, permit the public record, or any segregable portion of a record, to be inspected and
examined by any person and shall furnish one copy thereof upon payment of a reasonable
copying charge, not to exceed the lesser of the actual cost or ten cents per page.

(b) A custodian of a public record shall, as soon as possible and within ten days following
receipt of a request for inspection or copy of a public record, comply with such request. Such
request may be delivered to the office of the custodian by the requester orally or in writing by
fax, postal delivery, or e-mail. If the custodian believes the record or information requested is not
a public record or is exempt, the custodian shall justify withholding any record by demonstrating,
in writing as soon as possible and within ten days following receipt of a request, that the record
in question is exempt under express provisions of this ordinance. :

(c) A custodian of a public record shall assist a requester in identifying the existence, form, and
nature of any records or information maintained by, available to, or in the custody of the
custodian, whether or not the contents of those records are exempt from disclosure and shall,
when requested to do so, provide in writing within seven days following receipt of a request, a
statement as to the existence, quantity, form and nature of records relating to a particular subject
or questions with enough specificity to enable a requester to identify records in order to make a
request under (b). A custodian of any public record, when not in possession of the record
requested, shall assist a requester in directing a request to the proper office or staff person.

[...] _ _

(e) If the custodian refuses, fails to comply, or incompletely complies with a request described
in (b) above or if a petition is denied or not acted on by the supervisor of public records, the
person making the request may petition the Sunshine Task Force for a determination whether the
record requested is public. The Sunshine Task Force shall inform the petitioner, as soon as
possible and within 2 days after its next meeting but in nocase later than 45 days from when a
petition in writing is received, of its determination whether the record requested, or any part of.
the record requested, is public. Where requested by the petition, and where otherwise desirable,
this determination shall be in writing. Upon the determination that the record is public, the
Sunshine Task Force shall immediately order the custodian of the public record to comply with

- the person's request. If the custodian refuses or fails to comply with any such order within 5
days, the Sunshine Task Force shall notify the district attorney or the attorney general who may
take whatever measures she or he deems necessary to insure compliance with the provisions of
this ordinance. The Board of Supervisors and the City Attorney's office shall provide sufficient
staff and resources to allow the Sunshine Task Force to fulfill its duties under this provision.
Where requested by the petition, the Sunshine Task Force may conduct a public hearing
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concerning the records request denial. An authorized representative of the custodian of the public
records requested shall attend any hearing and explain the basis for its decision to withhold the
records requested.

(i) The San Francisco City Attorney’s office shall act to protect and secure the rights of the
people of San Francisco to access public information and public meetings and shall not act as
legal counsel for any city employee or any person having custody of any public record for
purposes of denying access to the public. The City Attorney may publish legal opinions in
response to a request from any person as to whether a record or information is public. Al
communications with the City Attorney’s Office with regard to this ordinance, including
petitions, requests for opinion, and opinions shall be public records.

SEC. 67.26. WITHHOLDING KEPT TO A MINIMUM.

No record shall be withheld from disclosure in its entirety unless all information contained in it is
exempt from disclosure under express provisions of the California Public Records Act or of
some other statute. Information that is exempt from disclosure shall be masked, deleted or
otherwise segregated in order that the nonexempt portion of a requested record may be released,
and keyed by footnote or other clear reference to the appropriate justification for withholding
required by section 67.27 of this article. This work shall be done personally by the attorney or .
other staff member conducting the exemption review. The work of responding to a public-
records request and preparing documents for disclosure shall be considered part of the regular
work duties of any city employee, and no fee shall be charged to the requester to cover the
personnel costs of responding to a records request.

SEC. 67.27. JUSTIFICATION OF WITHHOLDING.

Any withholding of information shall be justified, in writing, as follows: _

(a) A withholding under a specific permissive exemption in the California Public Records Act, or
elsewhere, which permissive exemption is not forbidden to be asserted by this ordinance, shall
cite that authority.

(b) A withholding on the basis that disclosure is prohibited by law shall cite the specific statutory
authority in the Public Records Act or elsewhere. .

(c) A withholding on the basis that disclosure would incur civil or criminal liability shall cite any
specific statutory or case law, or any other public agency’s litigation experience, supporting that
position. ' :

(d) When a record being requested contains information, most of which is exempt from
disclosure under the California Public Records Act and this Article, the custodian shall inform
the requester of the nature and extent of the nonexempt information and suggest alternative
sources for the information requested, if available.
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CAL. GOV'T CODE §§ 6250 et seq. (Public Records Act)

§ 6254. EXEMPTION OF PARTICULAR RECORDS
(k) Records, the disclosure of which is exempted or prohibited pursuant to federal or state law,
including, but not limited to, provisions of the Evidence Code relating to privilege.

ARTICLE 2. OTHER EXEMPTIONS FROM DISCLOSURE

IIIL. § 6275. LEGISLATIVE INTENT; EFFECT OF LISTING IN ARTICLE

It is the intent of the Legislature to assist members of the public and state and local agencies in
identifying exemptions to the California Public Records Act. It is the intent of the Legislature
that, after January 1, 1999, each addition or amendment to a statute that exempts any information
contained in a public record from disclosure pursuant to subdivision (k) of Section 6254 shall be
listed and described in this article. The statutes listed in this article may operate to exempt certain
records, or portions thereof, from disclosure. The statutes listed- and described may not be
inclusive of all exemptions. The listing of a statute in this article does not itself create an
exemption. Requesters of public records and public agencies are cautioned to review the
applicable statute to determine the extent to which the statute, in light of the circumstances
surrounding the request, exempts public records from disclosure.

JJJ. § 6276. RECORDS OR INFORMATION NOT REQUIRED TO BE DISCLOSED
Records or information not required to be disclosed pursuant to subdivision (k) of Section 6254
may include, but shall not be limited to, records or information identified in statutes listed in this.
article.

§ 6276.04. “AERONAUTICS ACT” TO “AVOCADO HANDLER TRANSACTION.
RECORDS”

Aﬁomey-client confidential communication, Section 6068, Business and Professions Code and
Sections 952, 954, 956, 956.5, 957, 958, 959, 960, 961, and 962, Evidence Code.

Attorney, work product, chﬁdentiality of, Section 6202, Business and Professions Code.

Attorney work product, discovery, Chapter 4 (commencmg with Section 2018.01 0) of Title 4, of
Part 4 of the Code of Civil Procedure. ;
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" Sunshine Complaint -
* complaints

to:

sotf

02/29/2012 07:15 PM
Show Details

Follow Up:
Urgent Priority.

To:sotf@sfgov.org

Email:complaints@sfgov.org '

DEPARTMENT:San Francisco Arts Commission

‘CONTACTED:Howard Lazar

PUBLIC_RECORDS_ VIOLATION:Yes

PUBLIC_MEETING_ VIOLATION:No

MEETING_DATE:

SECTIONS_VIOLATED:Section 67.21(b) and Section 67.26

DESCRIPTION:On February 1, 20121 sent Howard Lazar the following email: Mr. Lazar, I noticed that
the legal service expense charged to the Street Artist Program for the 2010-11 fiscal year amounted to
$20,396. I would like a breakdown of that expense in the following manner: What was the subject
matter of each time you asked the City Attorney for advice? What was the date of each time you asked
the City Attorney for advice? What was the amount of time associated with each time you asked the City .
Attorney for advice? What was the name of the attorney you talked to each time you asked the City
Attorney for advise? I am requesting this information pursuant to the provisions of the San Francisco
Sunshine Ordinance. William J. Clark On February 10, 2012 Mr. Lazar sent me the following email:
Dear Mr. Clark, I am writing in response to your February 1, 2012 request for records. In your request,

- you asked for a breakdown of "the legal service expense charged to the Street Artists Program for the
2010-11 fiscal year," including the "date," "subject matter," and "amount” of each time [Howard Lazar]
asked the City Attorney for advice as well as the "attorney name." In response to your request, we are
providing the City Attorney billing records for the Street Artists Program for FY 2010-1 1, including the
attorney, billing number, and general category of services. These records include billing for matters that
relate to the Public Records Act and the Sunshine Ordinance ("Sunshine-related"), as well as for matters
that are not Sunshine-related. For records that are not Sunshine-related, we have redacted any parts that
contain confidential attorney-client communications or attorney work product. The San Francisco
Sunshine Ordinance provides that "[r]elease of documentary public information, whether for inspection
of the original or by providing a copy, shall be governed by the California Public Records Act in
particulars not addressed by [the Sunshine Ordinance] . .. ." S.F. Admin. Code §67.21(k). The Public
Records Act allows an agency to decline to disclose "[r]ecords, the disclosure of which is exempted or
prohibited pursuant to federal or state law, including, but limited to, provisions of the Evidence Code
relating to privilege." Gov't Code §6254(k). California Evidence Code §954 protects from disclosure
communications between attorneys and their clients. Similarly, the California Code of Civil Procedure
§2018.030 protects from disclosure the work product of an attorney. The work product privilege protects
any "writing that reflects an attorney's impressions, conclusions, opinion, or legal research ortheories . .
.." (See,also, Cal. Gov't Code Sec. 6276.04.) Please be aware that the City has in the past withheld time
billing records that are not Sunshine-related based on the privileges just discussed. In this case, we find
withholding unnecessary because we are able to separate and redact the protected information.
Sincerely, Howard Lazar, Street Artists Program Director The public records included in Mr. Lazar's

P220



Page 2 of 3

email did not contain all of the information I requested so on February 10, 2012 I sent Mr. Lazar the -
following email: Mr. Lazar, Although you provided me with some of the information I requested, you
didn't provide me with the most pertinent information which I requested. The pertinent information I
requested which you did not provide me was the specific subject matter which required the Street Artist
Program's staff to contact the City Attorney Office for its advice and counsel. All you sent me was a
general description of the subject matter being discussed such as "Public Requests/Brown Act", "Phone
Call", "Review", "Memo", "Other", "Conference (Client/Opp. Council/Staff}, "Sunshine Act Requests"
and "Research”. I am requesting the specific subject matter that required the need for the Street Artist
Program to seek the advice and council of the City Attorney in each of the instances listed in the City
Attomey billing record you provided me. For instance, where it was listed as "Public Requests/Brown
Act" then if that request is the result of a Sunshine Ordinance complaint provide me with the complaint
number. If that request was not the result of a Sunshine Ordinance complaint then provide me with a list
of the specific information and/or record(s) that was(were) requested. If it was listed as "Phone Call"
then provide me with the specific subject matter that required the Street Artist Program to seek the
advice and council of the City Attorney over the phone. If it was listed as "Review" then provide me
with the specific subject matter which required the City Attorney to review. If it was listed as "Memo"
then provide me with the specific subject matter of the memo. If it was listed as "Other" then provide me
with the specific subject matter that required the Street Artist Program to seek the advice and council of
the City Attorney. If it was listed as "Conference (Client/Opp..Council/Staff)" then provide me with the
specific subject matter that required the need for the conference. If it was listed as "Sunshine Act
Requests" then provide me with the specific subject matter of the request that was made and any related
Sunshine Ordinance complaint number. If it was listed as "Research" then provide me with the specific
subject matter that required research. I am making this request for public information pursuant to the-
provisions of the Sunshine Ordinance. William J. Clark On February 16, 2012 Mr. Lazar sent me the
following email: Mr. William Clark Dear Mr. Clark: In response to your request for "the specific subject
matter which required the Street Artist Program staff to contact the City Attorney Office for its advice
and counsel," we have attached a pdf. Document of charts I kept entitled "2010-11 SAP STAFF HOURS
SPENT ON SUNSHINE REQUESTS" which include details on dates of conference with the City
Attorney's office, the subjects of such conferences, and the amounts of time spent by Street Artists
Program staff on subjects relative to Sunshine Ordinance matters. For matters that are not Sunshine
Ordinance-related, we are not required to disclose documents relating to City Attorney counsel
requested and received by the Arts Commission. As we stated in our e-mail response to you on February
10th, the Public Records Act allows an agency to decline to disclose "[r]ecords, the disclosure of which
is exempted or prohibited pursuant to federal or state law, including, but not limited to, provisions of the
Evidence Code relating to privilege." Cal. Gov't Code Sec. 6254(k). California Evidence Code Sec. 954
protects from disclosure communications between attorneys and their clients. Similarly, California Code
of Civil Procedure Sec. 2018.030 protects from disclosure the work product of an attorney. The work
product privilege protects any "writing that reflects an attorney's impressions, conclusions, opinion, or
legal research or theories ." Cal. Code Civ. Proc. Sec. 2018.030; see also Cal. Gov't Code'Sec. 6276.04.
Sincerely, Howard Lazar Street Artists Program Director Arts Commission The public records Mr.
Lazar included in that email still didn't provide me with all the information I requested so I sent Mr.
Lazar the following email: Mr Lazar, You are well aware of the fact that [ am not asking for "writing
that reflects an atforney's impressions, conclusions, opinion, or legal research or theories ." or any other
communication, advice ot information discussed betweet the Street Artist Program Staff and the City
Attorney I have only asked you to provide me with an explanation of what the specific subject matter
was for each time the Street Artist Program staff consulted with the City Attorney on any matters related
to the Street Artist Program during the 2010-11 fiscal year regardless of whether or not the were -
Sunshine Ordinance related. I am reminding you the the Sunshine Ordinance Task Force issued an Order
of Determination in my complaint #11001 against the City Attorney in which the task force found that -
the City Attorney violated the Sunshine Ordinance for not providing me with a description of the subject
matter for each and every time the Street Artist Program staff consulted with the City Attorney during a
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Page 3 of 3

previous fiscal year. I am including an attachment with this email of the Sunshine Ordinance Task

Force's Order of Determination for complaint #11001. William J. Clark As of today, February 29, 2012 1

have not received the information I requested from Mr. Lazar. Therefore, I am filing this complaint

~ against Mr. Lazar for violating Section 67.21(b) and Section 67.26 of the San Francisco Sunshine
Ordinance. :

HEARING:Yes

PRE-HEARING:No

DATE:2/29/12

NAME:William J. Clark

ADDRESS:P.O. Box 882252

CITY:SF

ZIP:94188

PHONE:415-822-5465

CONTACT_EMAIL:billandbobclark@access4less.net

ANONYMOUS: o .

CONFIDENTIALITY REQUESTED:No
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SAN FRANCISCO ARTS COMMISSION

{rewise 5;%, 32 . lial'{:}l ri?, ?JUE?J'

Honorable Members, Sunshine Ordinance Task Force
Office of the Clerk, Board of Supervisurs

1 Dr. Carlton B. Goodlett Place

City Hall, Room 244

San Francisco, CA 84102-4689

RE: Sunshine Ordinance Task Force - #12013 William v. Arts
Commission

Dear Committee Membeors:

The San Franciseo Arts Commission {the “Commission™ is
submitting this response to Complaint #12013, William and Robert Clark
v. Arts Commission, which your office forwarded to the Commission on
March 2, 2012, at 3:21 p.m.

We note that in the complaint Mr. Clark states that he wrote to
Street Artists Program Director Howard Lazar that, while he was “not
asking for ‘writing that reflects an attorney’s impressions, conclusions,
opinion, or legal research or theories' or any other communication, advice
ar information discussed betweet{n] the Street Artist Program Staff and the
City Attorney,” he was asking for “an explanation of what the specific
subject matter was for each time the Streel Arfist Program staff consulted
with the City Attorney on any matiers related to the Streef Artist Program
during the 2010-11 fiscal yeur regardless of whether or not thely] were
Sunshine Ordinance related.” .

In his complaint, Mr. Clark then states that “the Sunshine
Ordinance Task Force issued an order of Determination in my complaint
11001 against the City Attorney in which the task foree found thai the
City Attorney violated the Sunshine Ordinance for not providing me with o
description of the subject matter for each and every time the Street Artist
Program staff consulted with the City Attorney during « previous fiscal
year” and that “As of today, February 29, 2012 I have not received the
information reguested from Mr. Lazar”

This is to inform you that on February 16, 2012 the Arts
Commission sent Mr. Clark a Pdf document of charts kept by Program
Dircetor Lazar entitled *2010-11 SAP STAFF HOURS SPENT ON

T Vax NESS AVE. SUITE 345, Sam FR&NC'H%‘.{D:PEQQHIQE TIL, ¢1 2. 282 2590  TAXN ¢15.233.2305%



o : . April 2, 2012
Fage 2

. SUNSHINE REQUESTS” {please see attached) which included details on
dates of conference with the City Attorney’s office, the subjects of such
eonferences, and the amounts of time spent by Street Artists Program
staff on subjects relative to Sunshine Ordinance matters.

For matters that were not Sunshine Ordinance-rclated, we supplied

Mr. Clark with the following written explanation: “For matters that are
not Sunshine Ordinance-related, we are not required to discloze documents
relating ic City Attorney counsel requested and received by the Arts
Conunission. As we stated in our e-mail response fo you on February 10,
the Public Records Act allows un agency to decline to disclose rjecords, the
diselosure of which is exernpted or prohibited pursuant to federal or sinte
taw, including, but not limited to, provisions of the Evidence Code relating
to privilege.” Cal. Gov’t Code Sec. 6254k}, California Evidence Code See.
954 protects from disclosure communicalions between attorneys and their
clients. Similarly, California Code of Civil Procedure Sec. 2018.030
protects from disclosure the work product of an attorney. The waork product
privilege protects any ‘writing that reflects an attorney’s impressions, -
‘conclustons, opinion, or legal research or theories ... Caf. Code Civ, Proe,
Sec. 2018.030; see also Cal. Gov't Code Sec. 8276. ﬂ4 ¥

Tt is our understanding that the protection from disclosure of
- “communications between attorneys and their clients” would also include
protection from the disclosure of the nature of topic or subject matter of
such communications. For this reason, we declined to furnish such
information to Mr. Clark.

In summary, the Arts Commission responded to Mr. Clark with
documents to the fullest extent of the law.

We respectfully request that you please take thig into consideration
as you assess this matter,

Sincereiy :

e g
' -

Hm:. ard Lazar"'
Street Artists Program Director
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Apri 2, 2012
Page 3

Attachment

Ce: The Honorable JD Beltran, President, Arts Commission
: The Honorable Sherene Melania, Vice-Fresident, Arts Commission

The Honorable Greg Chew, Chairman, and Commissioners John
Calloway, Amy Chuang, and Jessica Silverman - Strect Artists
Committee

Mr. Tom: DeCaigny, Director of Cultural Affairs

Ms. Rebekah Krell, Deputy Director .

Ms. Alyssa Licouris, Street Artists Program Assistant
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File No.12014 ' SOTF Item No. 13

CAC Item No.

SUNSHINE ORDINANCE TASK FORCE
AGENDA PACKET CONTENTS LIST

Sunshine Ordinance Task Force ’ Date: May 2, 2012

Compliqnce and Amendments Committee - Date:
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Complaint
Response
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I

Completed by: Andrea Ausberry Date _April 25, 2012
Completed by: Date :

*An asterisked item represents the cover sheet to a document that exceeds 25 pages.
The complete document is in the file.
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Jo:

Ce:

Bog:

Subject Fw: My complaint

My complaint
- Bill and Bob Clark 1o sotf - 03/07/2012 04:57 PM

.S Eng

Please respond to Bill and Bob Clark

Complaint Form

SUNSHINE ORDINANCE TASK FORCE

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco CA 94102

Tel. (415) 554-7724;

Fax (415) 554-7854
hitp://sfgov.org/sunshine

~ (* Required field) :

- Complaint against which Department or Commission * SF Arts Commission
Name of individual contacted at Department or Commission

Alleged Violation: Tom DeCaigny
Public Records: * Yes

Public Meeting: * No

Date of meeting:

Sunshine Ordinance Section:

(If known, please cite specific provision being violated) Section 67.25(a)

Please describe alleged violation: *On March 1, 2011 | sent Mr. DeCaigny the following email: .

From: Bill and Bob Clark [Add to Address Book]

To: tom.decaighy@sfgov.org

Cc: howard.lazar@sfgov.org _
Subject: IMMEDIATE DISCLOSURE REQUEST FOR INFORMATION

Date: Mar 1, 2012 5:32 PM -
IMMEDIATE DISCLOSURE REQUEST

Mr. DeCaigny,

At the January 30, 2012 Executive Committee meeting the Committee approved a proposed FY 2012-13
Street Artist Program budget amounting to $262,313. At the meeting the public was not provided with an
itemized list of expenditures for that proposed budget. Since the proposed Street Artist Program budget
for FY 2012-13 is going to be voted on at the March 5, 2012 Arts Commission meeting which is only 5
days from now, | am making an Immediate Disclosure Request for an ltemized list of the expenditures in
the proposed Street Artist Program budget for FY 2012-13 which amounts to $262,313.

I am making this Immediate Disclosure Request pursuant to the provisions of the San Francisco

P234



Sunshine Ordinance.

I checked my emails at 5 PM the following day and | had not received a response from Mr. DeCaigny. |
checked my emails the

following night at 7:30 PM and notlced that | had an email from Mr. DeCaigny that was sent to me at 7:31
PM on March 2, 2011.

The email read as follows:

From: "DeCaigny, Tom" [Edit Address Book]

To: Bill and Bob Clark

Cc: "Lazar, Howard" , "Krell, Rebekah"

.Subject: Re: IMMEDIATE DISCLOSURE REQUEST FOR INFORMATION
Date: Mar 2, 2012 7:31 PM

Dear Mr. Clark:

Thank you for your inquiry. The itemized list of expenditures for the proposed FY 2012-13 & 2013-14
Street Artists Program Budgets was posted earlier today. You can find the document here:
http://www .sfgov3.org/modules/showdocument.aspx?documentid=1656.

Sincerely,
Tom DeCaigny

Tom DeCaigny

Director of Cultural Affairs

San Francisco Arts Commission
25 Van Ness, Suite 345

San Francisco, CA 94102

phone: (415) 252-2591
fax: (415) 252-2595

The attachments in his email provided me with only some of the information | requested.
Therefore, | am filing this complaint.

William J. Clark

Do you wish a public hearing before the Sunshine Ordinance Task Force? * Yes

Do you also want a pre-hearing conference conference before the Complaint Committee? No

(Optional)

Date:March 7, 2012

Name: William J. Clark

Address: P.O. Box 882252

City: SF

Zip: 94188

Telephone:415-822-5465

Email: billandbbclark@access4less.net

If anonymous, please let us know how to contact you. Thank you.
| request confidentiality of my personal information. No
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- Notice: Personal Information that you provide is subject to disclosure under the California Public Records
Act and the Sunshine Ordinance, except when confidentiality is specifically requested. Complainants can
be anonymous as long as the complainant provides a reliable means of contact with the SOTF (Phone
Number, Fax Number, or Email address). : '

Last updated: 9/1/2009 10:40:32 AM
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EDSWIN M, LiE
MAYOR

Tom DElaianNy
DIRECTOR 11F
CHLTLRAL AFFAIRS

 PROGRAMS

AL ART COLLECTION
Civiry DEsIGN RIVIEW
COMMUNITY ARTS

S EPUsATION

CULTURAL EQUITY CRANTS
PUBLIC ART

STREET ARTISTS LICEMNSES

ARTS COMMISSION GSILERY
401 VAN NESS AVEMUE
415.354.0080
W\"«'W.SFAKfSCOLLMlS.‘E](.‘-‘“E.L)!’L\J

ARTUOAMMISSIDRGSFGOV.ONG

CITY AND COUNTY OF
SAR FrANCISCO

25 VAN NESS

AVE. SUITE 345. SAN FRANC[SOPZLQJVMJOQ TFL.

SAN FRANCISCO ARTS COMMISSION

March 20, 2012

Sunshine Ordinance Task Force

. | Dr. Carlton B. Goodlett Pl., Room 244

San Francisco, CA 94102

Re: = Complaint 12014
William J. Clark v. Arts Commission

Honorable Members of the Sunshine Ordinance Tas;k Force:

1 am writing in response to complaint #12014, submitted on March 7, 2012 by
William J. Clark, and received by our office on March 14, 201 2.

In his complaint, Mr. Clark says that he requested “an itemized list of the
expenditures in the proposed Street Artist Program budget for FY 2012-13 which
amounts to $262,313."

Mr. Clark’s complaint acknowledges receipt of my response, which states, in part:
“The itemized list of expenditures for the proposed FY 2012-13 & 2013-14 Street
Artists Program Budgets was posted earlier today. You can find the document here:
http:/iwww.sfgov3.org/imodules/showdocument.aspx?documentid=1656."

Mr. Clark’s complaint then says: “The attachments in his email provided me with
only some of the information | requested.”

in response to the complaint, please be advised that the document posted online
with the agenda for the March 5, 2012 meeting of the full Arts Commission, entitled
“Budgeted Revenues, Expenditures by Program,” includes on page 2 an itemized list
of both revenue and expenditures for the proposed Street Artists Program budget
for FY 2012-13 and FY 2013-14, and is responsive to Mr. Clark’s request. The
document is still posted here:-

hewp:f/www.sfgov3. org/modules/showdocumentaspx’documentld l656

For the convenience of the Task Force, we are attaching a copy of the document for
your review.

Tom DeCaigny » C
Director of Cultural Affairs
TDfspr

Endl

15.252.2590 FAX $15.252.2595
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Arts Commission - March 2, 2012

Budgeted Revenues Expenditures by Program

Page 1 of 2

Program Description Title FY11-12 FY12-13 FY13-14
] Approved Budget | Proposed Budget | Proposed Budget
Revenue:
| General Fund 713,136 460,673 431,106
POP Concerts 772,606 450,817 440,365
Overhead Recovery 401,076 495,112
Revenue Total: 1,485,742 1,312,566 1,366,583
Expense:
Salaries 747,294 719,701 722,470
Mandatory Fringe Benefits 372,307 353,209 388,761
Other Expenses 129,391 18,680 18,680
City Department Work Orders 236,750 220,976 236,672
Expense Total: ) 1,485,742 1,312,566 1,366,583
Revenue: .
Cultural CentersiHotel Tax 1,516,000 1,516,000 1,516,000
] General Fund 582,602 776,185 792,266
Grants for the Aris 441,229 441,229 441,229
Capital Maintenance* 595,000 20,000 20,000
Revenue Subtotal: 3,134,831 2,753,424 ~ 2,768,495
WritersCorps||Library Work Order 170,000 180,000 180,000
DCYF Work Order 100,000 100,000 100,000
Grants 107,600 107,600 107,600
Revenue Subtotal: 377,600 387,600 387,600
Arts Education)Transit Advertising 133,017 133,017 133,017
Street Smarts, Where Art Lives|DPW Work Order 150,000 150,000 150,000
Revenue Subtotal: 283,017 283,017 283,017
Revenue'Total: 3,795,448 3,424,041 3,440,112
Expense:
Cultural Centers|Salaries 144,092 284,461 285,555
Mandatory Fringe Benefits 62,759 114,976 - 128,947
Grants 2,124,238 2,124,238 2,124,238
Overhead 106,659 107,666 108,672
Other Expenses 102,083 102,083 102,083
Capital Maintenance* 595,000 20,000 20,000
Expense Subtotal: - - 3,134,831 2,753,424 2,768,495
WritersCorps|Salaries 134,735 141,672 142,247
Benefits 58,856 63,183 70,526
Program Expenses 183,009 182,735 174,857
Expense Subtotal: 377,600 387,600 387,600
Arts Education[Salaries 62,972 108,458 108,876
Street Smarts, Where Art Lives|Benefits 22,040 47,991 53,577
Program Expenses 198,005 126,568 120,564
Expenses Subiotal: 283,017 283,017 283,017
Expense Total: 3,795,448 3,424,041 3,440,112
Hotel Tax 1,716,000 1,716,000 1,716,000
General Fund 668,787 508,476 614,517
Grants for the Arts 30,000 30,000 30,000
Revenue Tofal: 2,414,787 2,344,476 2,360,517
Expense:
Salaries 206,396 285,492 286,591
Mandatory Fringe Benefits 91,179 120,826 135,143
Temporary Staff 175,362 - -
Grants 1,823,527 1,823,527 1,823,527
Overhead 101,077 97,385 98,010
Other Expenses 17,246 17,246 17,246
Expense Total: 2,414,787 2,344,476 2,360,517
POP Concerts 20,000 341,789 352,241
General Fund 10,000 10,000 10,000
Grants for the Arts 25,000 25,000 25,000
Revenue Total: 55,000 376,789 387,241
Expense:
) Salaries - 181,571 182,270
Mandatory Fringe Benefits - 81,705 91,152
Program expenses 55,000 55,000 55,000
Overhead - 58,513 58,819
Expense Total: 55,000 376,789 387,241
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Arts Commission - March 2, 2012 Page 2 of 2
Budgeted Revenues Expenditures by Program

Program Description Title FY11-12 FY12-13 FY13-14

Approved Budget | Proposed Budget | Proposed Budget

Revenue:

2% Art Enrichment Fund 1,817,553 1,437,660 1.054,444

Transit Advertising 109,586 109,586 i 109,586

JC DeCaux 4,000 4,000 4,000

~ Revenue Total: . 1,831,139 1,551,246 1,168,030

~|Expense: )

Salaries 500,098 593,757 593,757

Mandatory Fringe Benefits 175,034 237,503 237,503

Overhead 114,714 116,622 118,529

Other Expenses 113,586 113,586 113,586

Artist Services 914,121 489,778 104,655

Special Projects 113,586 113,586 113,586

Expense Total: 1,831,138 1,664,832 1,281,616

Total Project Cost|

Revenue:
General Fund - 255,500 265118
2% Ant Enrichment Fund 48,491 36,256 36,256
Airport Work Order 31,025 31,025 31,025
: Capital Maintenance* 75,000
Revenue Total: =~ . . 155,516 322,781 332,399
Expense: : . .
Salaries 9,222 178,521 179,208
Mandatory Fringe Benefits 3,680 77,229 86,225
Overhead 49,491 49,877 ] 50,264
Other Expenses . - 18,123 17,154 16,702
Capital Maintenance* 75,000 .
] Expense Total: . 165,516 322,781 332,399
Revenue: :
License Fees 262,313 262,313 262,313
Interest Earned ) - 568 | .568
Fund Balance : - 31,821 1,331
Revenue Total: 262,313 284,702 264,212
Expense: )
Salaries 123,372 125,000 | 126,300
Mandatory Fringe Benefits 55,448 63,568 70,811
Overhead 28,675 33,684 34,063
Management Supervision 18,085 18,307 18,757
Legal Services ] 20,396 20,395 20,396
) Other Expenses 30,842 32,416 29,516
Expense Total; - 277,818 293,371 299,843
Revenue: .
Fee for Service 155,458 150,000 150,000
Revenue Total: 155,459 150,000 150,000
Expense: ]
Salaries 63,357 75,295 75,585
Mandatery Fringe Benefits 29,429 32,789 36,632
Overhead - 16,585 16,700
Other Expenses- 62,673 25,331 21,083
' Expense Total: 155,459 150,000 150,000
(Charter Mandated Set Aside) IRevenue:
. ) ‘ General Fund - 1,985,087 1,985,087 1,985,087
) Revenue Tofal: ’ 1,985,087 1,985,087 1,985,087
|Expense: '
' IContract (SF Symphony) 1,985,087 1,985,087 1,985,087
Expensg Total:l ) 1,985,087 | ) 1,985,087 | 1,985,087
! 3
“The Caplial Plan_ni_ngf L will determine the Art Commission's capitol fund gllocatlnn in May. [ J ) ]
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CirY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA JERRY THREET .
City Attorney Deputy City Aftorney
: DIRECT DIAL: (415) 554-3914
E-MAIL: jerry.threet@sigov.org
MEMORANDUM

April 25, 2012:

WILLIAM & ROBERT CLARK VS. CONTROLLER (12015)
COMPLAINT

‘THE COMPLAINANT ALLEGES THE FOLLOWING:

Complainant William Clark alleges that the Controller, Ben Rosenfield ("Controller"),
violated section 67.21(b) of the Ordinance by failing to properly respond to his request for
information pursuant to provisions of the San Francisco Sunshine Ordinance. . ~ S

COMPLAINANT FILES COMPLAINT: v
On March 7, 2012, Complainant filed a complaint with the Task Force alleging a
violation of section 67.21(b).

JURISDICTION ,

The Controller is a department under the Ordinance. The Task Force therefore generally
has jurisdiction to hear a complaint of a violation of the Ordinance against the Controller. The
Controller has not contested jurisdiction.

APPLICABLE STATUTORY SECTION(S):

. Section 67 of the San Francisco Administrative Code:
e Section 67.21 governs responses to a public records request, and the format of requests
and of responsive documents.
_ »  Section 67.22 governs the release of oral public information.

Section 6250 et seq. of the Cal. Gov't Code
e Section 6253 governs the release of public records and the timing of responses.-

APPLICABLE CASE LAW:

"~ None.

Fox PLAZA 1390 MARKET STREET, SEVENTH FLOOR - SAN FRANCISCO, CALIFORNIA 94102
RECEPTION: {415) 554-3800 FACSIMILE: {415) 437-4644
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DATE: April 25,2012

PAGE: 2
RE: Clark vs. Controller (12015)
ISSUES TO BE DETERMINED

Uncontested/Contested Facts:
On Fébruary 18, 2012, Complainant sent Ben Rosenfield the following email:

At the Arts Commission Executive Committee meeting on January 30,
2012 the proposed Street Artist Program budget for FY 2012-13 was
discussed. I received a copy of the proposed budget for FY 2012-13 on
January 27, 2012.

On the spreadsheet of the proposed budget for FY 2012-13 the figures for
the Street Artist Program budget for FY 2010-11 were included. In those
figures were the estimated expenses which were approved by the Board of

e Supervisors for.the FY.2010-11 budget and the actual expenses incurred
by the Street Artist Program for FY 2010-11. I am including an attachment
of that spreadsheet with this email.

I noticed that under the actual expenses for FY 2010-11 was a
management and supervision charge of $19,953. However, that
management and supervision charge was not included and approved by the
Board of Supervisors in the annual appropriation ordinance.

I also noticed that an actual expense of $1,317 for security/ police at
meetings was charged the Street Artist Program for FY 2010-11 which
was not included in the Street Artist Program Budget approved by the
Board of Supervisors. .

In the SF Charter Article III Section 3.105(i) states that "i) All
disbursements of funds in the custody of the Treasurer must be authorized
by the Controller. No officer or employee shall bind the City and County
to expend money unless there is a written contract or other instrument and
unless the Controller shall certify that sufficient unencumbered balances
are available in the proper fund to meet the payments under such contract
or other obligation as these become due, or that he or she expects
sufficient unencumbered balances to be available in the proper fund during
the course of the budgetary cycle to meet the payments as they become
due."

Also SF Administrative Code Section 10.06 ENCUMBRANCES states
that "No obligation involving the expenditure of money shall be incurred
or authorized by any officer, employee, board or Commission of the City
and County unless the Controller first certifies that there is a valid
appropriation from which the expenditure may be made, and that
sufficient unencumbered funds are available in the treasury to the credit of
such appropriation to pay the amount of such expenditure when it
becomes due and payable."

Did you authorize the payment of that $19,953 management and
supervision charge for FY 2010-11?

P243
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DATE: April 25, 2012 ' ~
PAGE: 3
RE: Clark vs. Controllf;r (12015)

If your answer in yes then on what date did you authorize that
management and supervision charge?

Did you authorize the payment of $1,317 for security/ police at meetings
for FY 2010-11?

If the answer is yes then on what date did you authorize that security/
police at meetings charge?

I also noticed that the Street Artist Program was only budgeted $13,910
for City Attorney legal services for FY 2010-11 but the program actually
spent $20,396 for City Attorney legal services.

According to SF Administrative Code Section 10.05 ALLOTMENTS
"The Controller in issuing warrants or checks or in certifying contracts or
purchase orders or other encumbrances, pursuant to Section 10.06 of this
Code, shall consider only the allotted portions of appropriation items to be
available for encumbrance or expenditure and shall not approve the
incurring of liability under any allotment in excess of the amount of such
al]lotment. ‘

After the allotment schedule has been established or fixed, as heretofore
provided, it shall be unlawful for any department or officer to expend or
cause to be expended a sum greater than the amount set forth for the
particular activity in the said allotment schedule so established unless an
additional allotment is made, as herein provided."

Did you authorize the Street Artist Program to spend $6,486 more for City
Attorney legal services than the $13,910 approved by the Board of
Supervisors?

If the answer is yes then on what date did you make that authorization?

I'm making this request for information pursuant to the provisions of the
San Francisco Sunshine Ordinance.

Mr. Rosenfield responded on February 22, 2011 with the following email:

This email responds to your Information Request below. The Controller's
Office is invoking the extension of time provided by the Sunshine
Ordinance, Administrative Code Section 67.25(b). As permitted by
Section 67.25(b), this Office will respond to your request within 10
business days of its receipt. :

The Controller's Office is invoking the extension because your request is a
"more extensive or demanding request” and is not a "simple routine or
other readily answerable request" as described in Section 67.25(a). Some
of the information you requested involves the need to consult with other
departments, a reason for an extension under Section 67.25(b). We expect
to respond to you within the 10 business day deadline and we will produce
the information on a rolling basis as it is ready.

Complainant further alleges that, as of March 7, 2012, he had not received any further
response from Mr. Rosenfield. The Controller has provided no response to this Complaint.
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DATE:  April 25, 2012
PAGE: 4
RE: Clark vs. Controller (12015)

LEGAL ISSUES/LEGAL DETERMINATIONS:

o Did the Controller timely respond to the request?

e Did the Controller fully respond to the request? .

» ‘Is the Controller legally required to provide information in response to interrogatories, such

as those included in Complainant's email request?

CONCLUSION

THE TASK FORCE FINDS THE FOLLOWING FACTS TO BE TRUE: .

THE TASK FORCE FINDS THE ALLEGED VIOLATIONS TO BE TRUE OR NOT TRUE.
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DATE: April 25,2012
PAGE: 5
RE: Clark vs. Controller (12015)

ATTACHED STATUTORY SECTION FROM CHAPTER 67 OF THE SAN
FRANCISCO ADMINISTRATIVE CODE UNLESS OTHERWISE SPECIFIED

SEC. 67.21. PROCESS FOR GAINING ACCESS TO PUBLIC RECORDS;
ADMINISTRATIVE APPEALS.

(a) Every person having custody of any public record or public information, as defined herein,
(hereinafter referred to as a custodian of a public record) shall, at normal times and during
normal and reasonable hours of operation, without unreasonable delay, and without requiring an
appointment, permit the public record, or any segregable portion of a record, to be inspected and
examined by any person and shall furnish one copy thereof upon payment of a reasonable
copying charge, not to exceed the lesser of the actual cost or ten cents per page.

(b)_A custodian of a public record shall, as soon as possible and within ten days following

receipt of a request for inspection or copy of a public record, comply with such request. Such
request may be delivered to the office of the custodian by the requester orally or in writing by
fax, postal delivery, or e-mail. If the custodian believes the record or information requested is not
a public record or is exempt, the custodian shall justify withholding any record by demonstrating,
in writing as soon as possible and within ten days following receipt of a request, that the record
in question is exempt under express provisions of this ordinance.
(c) A custodian of a public record shall assist a requester in identifying the existence, form, and
nature of any records or information maintained by, available to, or in the custody of the
custodian, whether or not the contents of those records are exempt from disclosure and shall,
when requested to do so, provide in writing within seven days following receipt of a request, a
statement as to the existence, quantity, form and nature of records relating to a particular subject
or questions with enough specificity to enable a requester to identify records in order to make a
request under (b). A custodian of any public record, when not in possession of the record
requested, shall assist a requester in directing a request to the proper office or staff person.
[...]
(e) Ifthe custodian refuses, fails to comply, or incompletely complies with a request described
in (b) above or if a petition is denied or not acted on by the supervisor of public records, the
person making the request may petition the Sunshine Task Force for a determination whether the
record requested is public. The Sunshine Task Force shall inform the petitioner, as soon as
possible and within 2 days after its next meeting but in no case later than 45 days from when a

- petition in writing is received, of its determination whether the record requested, or any part of
the record requested, is public. Where requested by the petition, and where otherwise desirable,
this determination shall be in writing. Upon the determination that the record is public, the
Sunshine Task Force shall immediately order the custodian of the public record to comply with
the person's request. If the custodian refuses or fails to comply with any such order within 5
days, the Sunshine Task Force shall notify the district attorney or the attorney general who may
take whatever measures she or he deems necessary to insure compliance with the provisions of
this ordinance. The Board of Supervisors and the City Attorney's office shall provide sufficient
staff and resources to allow the Sunshine Task Force to fulfill its duties under this provision.
Where requested by the petition, the Sunshine Task Force may conduct a public hearing
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RE: Clark vs. Controller (12015)

concerning the records request denial. An authorized representative of the custodian of the public
records requested shall attend any hearing and explain the basis for its decision to withhold the
records requested.

SEC. 67.22. RELEASE OF ORAL PUBLIC INFORMATION.

Release of oral public information shall be accomplished as follows:

(a) Every department head shall designate a person or persons knowledgeable about the affairs of
the department, to provide information, including oral information, to the public about the
department's operations, plans, policies and positions. The department head may designate
himself or herself for this assignment, but in any event shall arrange that an alternate be available
for this function during the absence of the person assigned primary responsibility. If a
department has multiple bureaus or divisions, the department may de51gnate a person Or persons
“for each bureau or division to provide this information.

(b) The role of the person or persons so designatedshall be to provide information on as timely
and responsive a basis as possible to those members of the public who are not requesting
information from a specific person. This section shall not be interpreted to curtail existing
informal contacts between employees and members of the public when these contacts are
occasional, acceptable to the employee and the department, not disruptive of his or her
operational duties and confined to accurate information not confidential by law.

(c) No employee shall be required to respond to an inquiry or inquiries from an individual if it
would take the employee more than fifteen mmutes to obtain the information responsive to the
inquiry or inquiries.

(d) Public employees shall not be discouraged from or disciplined for the expression of their
personal opinions on any matter of public concern while not on duty, so long as the opinion (1) is
not represented as that of the department and does not misrepresent the department position; and
(2) does not disrupt coworker relations, impair discipline or control by superiors, erode a close
working relationship premised on personal loyalty and confidentiality, interfere with the

- employee's performance of his or her duties or obstruct the routine operation of the office in a

manner that outweighs the employee's interests in expressing that opinion. In adopting this
subdivision, the Board of Supervisors intends merely to restate and affirm court decisions
recognizing the First Amendment rights enjoyed by public employees. Nothing in this section
shall be construed to provide rights to City employees beyond those recognized by courts, now
or in the future, under the First Amendment, or to create any new private cause of action or
defense to disciplinary action.

(e) Notwithstanding any other provisions of this ordinance, public employees shall not be
discouraged from or disciplined for disclosing any information that is public information ora .
public record to any journalist or any member of the public. Any public employee who is -
disciplined for disclosing public information or a public record shall have a cause of action
against the City and the supervisor imposing the discipline

SEC. 67.26. WITHHOLDING KEPT TO A M]NI]V[UM
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DATE: April 25,2012
~ PAGE: 7
‘RE: _Clark vs. Controller (12015)

No record shall be withheld from disclosure in its entirety unless all information contained in it is
exempt from disclosure under express provisions of the California Public Records Act or of
some other statute. Information that is exempt from disclosure shall be masked, deleted or
otherwise segregated in order that the nonexempt portion of a requested record may be released,
and keyed by footnote or other clear reference to the appropriate justification for withholding
required by section 67.27 of this article. This work shall be done personally by the attorney or
other staff member conducting the exemption review. The work of responding to a public-
records request and preparing documents for disclosure shall be considered part of the regular
work duties of any city employee, and no fee shall be charged to the requester to cover the

. personnel costs of responding to a records request.

SEC. 67.27. JUSTIFICATION OF WITHHOLDING.

Any withholding of information shall be justified, in writing, as follows:

(a) A withholding under a specific penn1ss1ve exemption in the California Public Records Act, or
elsewhere, which permissive exemption is not forbidden to be asserted by this ordinance, shall
cite that authority.

(b) A withholding on the basis that disclosure is proh1b1ted by law shall cite the specific statutory
authority in the Public Records Act or elsewhere.

(c) A withholding on the basis that disclosure would incur civil or.criminal liability shal I cite any
specific statutory or case law, or any other public agency’s litigation experience, supporting that
position.

(d) When a record being requested contains information, most of which is exempt from
disclosure under the California Public Records Act and this Article, the custodian shall inform
the requester of the nature and extent of the nonexempt information and suggest alternative
sources for the information requested, if available.
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To:

o

Beo:

Sublect Fw: 2nd complaint

Complaint Form

SUNSHINE ORDINANCE TASK FORCE

1 Dr. Carlton B. Goodlett Place, Room 244
San Francisco CA 94102

Tel. (415) 554-7724;

Fax (415) 554-7854

_ http:/isfgov.org/sunshine

( * Required field)

Complaint against which Department or Commission * SF Controller v
Name of individual contacted at Department or Commission Ben Rosenfield
Alleged Violation:

Public Records: * Yes

Public Meeting: * No

Date of meeting:

Sunshine Ordinance Section:

(If known, please cite specific provision being violated) Section 67.21(b)

Please describe alleged violation:
On February 18,2012 t sent the Controller Mr. Rosenfield the following email:

Bill and Bob
Clark

access4less.net> Controller@sfgov.org

cc

02/18/2012 03:03 Debbie. Toy@sfgov.org,
PM Leo.Levenson@sfgov.org,
Mayoredwinlee@sfgov.org,
Rebekah.krell@sfgov.org, :
Please respond to tom. decalgny@sfgov org
Bill and Bob Subject

Clark Public information. request

access4less.net>

Mr. Rosenfield,

At the Arts Commission Executive Committee meeting on January 30, 2012 the
proposed Street Artist Program budget for FY 2012-13 was discussed. |
received a copy of the proposed budget for FY 2012-13 on January 27, 2012.

On the spreadsheet of the proposed budget for FY 2012-13 the figures for

the Street Artist Program budget for FY 2010-11 were included. In those
figures were the estimated expenses which were approved by the Board of
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Supervisors for the FY 2010-11 budget and the actual expenses incurred by
the Street Artist Program for FY 2010-11. | am including an attachment of
that spreadsheet with this email.

‘I noticed that under the actual expenses for FY 2010-11 was a management
and supervision charge of $19,953. However, that management and supervision
charge was not included and approved by the Board of Supervisors in the
annual appropriation ordinance. :

I also noticed that an actual expense of $1,317 for security/ police at

meetings was charged the Street Artist Program for FY 2010-11 which was not
included in the Street Artist Program Budget approved by the Board of
Supervisors. '

In the SF Charter Article Il Section 3.105(i) states that "j) All

disbursements of funds in the custody of the Treasurer must be authorized

by the Controller. No officer or employee shall bind the City and County to
expend money uniess there is a written contract or other instrument and
uniess the Controlier shall certify that sufficient unencumbered balances

are available in the proper fund to meet the payments under such contract

or other obligation as these become due, or that he or she expects

sufficient unencumbered balances to be available in the proper fund during
the course of the budgetary cycle to meet the payments as they become due.”

Also SF Administrative Code Section 10.06 ENCUMBRANCES states that

"No obligation involving the expenditure of money shall be incurred or
authorized by any officer, employee, board or Commission of the City and
County unless the Controller first certifies that there is a valid

appropriation from which the expenditure may be made, and that sufficient
unencumbered funds are available in the treasury to the credit of such
appropriation to pay the amount of such expenditure when it becomes due and

payable."

Did you authorize the payment of that $19,953 management and supervision
charge for FY 2010-11?

_If your answer in yes then on what date did you authorize that management
and supervision charge?

Did you authorize the payment of $1,317 for security/ police at meetings
for FY 2010-117?

If the answer is yes then on what date did you authorize that security/

police at meetings charge?

I also noticed that the Street Artist Program was only budgeted $13,910 for
City Attorney legal services for FY 2010-11 but the program actually spent
$20,396 for City Attorney legal services. '

According to SF Administrative Code Section 10.05 ALLOTMENTS

"The Controller in issuing warrants or checks or in certifying contracts or
purchase orders or other encumbrances, pursuant to Section 10.06 of this
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Code, shall consider only the allotted portions of appropriation items to

be avdilable for encumbrance or expenditure and shall not approve the

incurring of liability under any allotment in excess of the amount of such
allotment.

After the allotment schedule has been established or fixed, as heretofore
provided, it shall be unlawful for any department or officer to expend or
cause to be expended a sum greater than the amount set forth for the
particular activity in the said allotment schedule so established unless an
additional allotment is made, as herein provided."

Did you authorize the Street Artist Program to spend $6,486 more for City
Attorney legal services than the $13,910 approved by the Board of
Supervisors?

If the answer is yes then on what date did you make that authorization?

I'm making this request for information pursyant to the provisions of the
San Francisco Sunshine Ordlnance

William J. Clark .
Mr. Rosenfield responded on February 22, 2011 with the following email:

From: Controller. CON@sfgov.org [Edit Address Book]

To: Bill and Bob Clark v

Cc: Controller@sfgov.org, Monique.Zmuda@sfgov.org

Subject: Public Information Request, Bill & Bob Clark, #2012-0006
Date; Feb 22, 2012 2:27 PM

Attachments: Copy of Street Artist Budget FY12-13 FY13-14.jpg

Gentlemen:

This email responds to your Information Request below. The Controlier's
Office is invoking the extension of time provided by the Sunshine
Ordinance, Administrative Code Section 67.25(b). As permitted by Section
67.25(b)(a), this Office will respond to your request within 10 business
days of its receipt.

The Controller's Office is invoking the extension because your request/is a

"more extensive or demanding request" and is not a "simple routine or other

readily answerable request” as described in Section 67.25(a). Some of the-

information you requested involves the need to consult with other

departments, a reason for an extension under Section 67.25(b). We expect

to respond to you within the 10 business day deadline. and we WIH produce

the information on a rolhng basis as it is ready.

Thank you.

As of today, March 7, 2012, 1 have not received any further response from Mr. Rosenfield.

Therefore, 1 am filing this complaint.

Do you wish a public hearing before the Sunshine Ordinance Task Force? * Yes
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Do you also want a pre-hearing conference conference before the Complaint Committee? No

(Optional)

Date:March 7, 2012

Name: William J. Clark

Address: P.O. Box 882252

City: SF

Zip: 94188

Telephone:415-822-5465 :
Email: billandbbclark@access4less.net :

If anonymous, please let us know how to contact you. Thank you. .
| request confidentiality of my personal information. No

Notice: Personal Information that you provide is subject to disclosure under the California Public Records
Act and the Sunshine Ordinance, except when confidentiality is specifically requested. Complainants can

be anonymous as long as the complainant provides a reliable means of contact with the SOTF (Phone
Number, Fax Number, or Email address).- .

Last updated: 9/1/2009 10:40:32 AM
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File No.12016 SOTE Item No. 15
' CAC Item No.

SUNSHINE ORDINANCE TASK FORCE
AGENDA PACKET CONTENTS LIST

Sunshine Ordinance Task Force ’ - Date: May 2, 2012
Compliance and Amendments Committee ~ Date:
CAC/SOTF

[1 Dd Complaint

[] [ Response

N

N

L] [

L1 0O
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1] L]

HEE
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L1 O

OTHER

.

S
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1 [

Completed by: Andrea Ausberry Date _April 25, 2012
Completed by: ‘ Date

*An asterisked item represents the cover sheet to a document that exceeds 25 pages.
' The complete document is in the file.
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Page 1 of 2

Complaint against the Castro Benefit District
mpetrelis

" to:

sotf

02/28/2012 02:08 PM

Ce:

pmonette-shaw, rak0408, kimo

Show Details :

1 Attachment

CBD June 2011 agenda.pdf

Sunshine Ordinance Task Force
City Hall
San Francisco, CA

Dear SOTF Members,

I wish to file a complaint against the Castro Benefit District for what | believe are several
violations of Sunshine statutes.

First, the June 2011 agenda for the CBD's board of directors meeting (see attached document),
doesn't list an item solely about the history of the rainbow flag at Harvey Milk Plaza. However,
the minutes for the meeting show that an individual by the name of Patrick Batt, who is not a
member of the CBD board, made a full ten-minute presentation regarding the troubled history of
the public flag at Milk Plaza This presentation was separate from the agendized item related to
sending a letter to the Department of Public Works.

Source:
hitp://castrocbd.org/content/images/stories/monthly minutes 2011/CastroCBDMinutesBoard 06~

09-11 Final.pdf . See page 4.

In short, without proper public notification, the CBD signiﬁcantly altered the agenda, in my view.

Second, those minutes do not accurately reflect what the unhamed members of the public had to
say and indeed, strong opposition to the Patrick Batt presentation was omitted by the CBD's
person taking notes. Further, the CBD note-taker assertively pushes every member of the public
to sign-in on an attendance record, giving one's name, address, email, etc., but members of the
public always have their names omitted from the minutes and we wouid like our comments and
names included and to be accurate. :

My third issue pertains to the lack of minutes on the CBD's site for its committee meetings. The

CBD says:
“Here you will find our monthly minutes, reports from committees and vendors, newsletters and

meeting agendas as they become available."
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‘ . ‘ Page 2 of 2

Source: http://castrocbd. org/content/reports-a-publications

However, there are no reports from the committees and no information is provided about how to
obtain the public records off-line or perhaps elsewhere on the CBD site. :

Therefore, | request that the SOTF consider hearing my complailnt before the proper committee
of the body. '

Sincerely,
Michael Petrelis
PH: 415-621-6267
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Castro/Upper Market Community Benefit District

AGENDA
June 9, 2011 6:00 p.m.

Location: Castro Community Room 501 Castro St. (above the Bank of

L

America)

Entrod uctions
a. Brown Act

May Minutes
President's Report

Treasurer's Report
a. Review Financial Situation
b. Review of Financial Statements
¢. Finance Committee Report

Committee Reports and New Business
a. Executive Committee Report :
New Business: Motion: To ratify the Executive
Commitiee’s decision fo support the addition of a
metered parking space on the west side of Noe Street in
front of the community garden in the space where there
is currently a curb cut and freefopen unmetered parking:

- Vote

Motlon To ratify the Executlve Committee’s decision to
send to Supervisor Weiner a letter in support of the
Chevron Gas Station's claim regarding cracked
sidewalks at 17" and Market. - Vote .

b. Finance Committee Report
i. FY 2011-12 Budget
New Business: Motion: to approve the FY 2011-2012
budget as presented by the Finance Commitiee. — Vote

~ b. Streetscape Committee Report
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New Business: Motion: To approve the recommendation
from the Joint Streetscape/Services Committee meeting
on Harvey Milk Plaza redesign to encourage a safe and
comfortable environment for pedestrians. — Vote

c. Services Committee Report

d. Other New Business v

i.+ Motion: To encourage DPW to convene a meeting
with all interested parties to discuss the decision-
making process concerning the flag/flagpole at
Harvey Milk Plaza. — Vote '

ii. Motion: To support policies/practices which
encourage responsible drinking on Pink Saturday
to ensure the event is a positive community event.
-~ Vote . _

iii. Motion: To support the WIN Center. -~ Vote (J.D.
Petras to briefly present an overview of the WIN
Center.) ’ :

VI.  Executive Director's Report
Vil.  Public Comment

"Vill.  Adjourn

 Members of the public will be permitted to comment based on a first come,
first served basis. Public Comment is limited to 2 minutes per person per
item, and 6 minutes total per item, which may result in only a limited
number of members of the public being able to comment on each agenda
item. Public comment will be taken after board/committee member
discussion of item and before board/committee vote on an item. Members
of the public must follow these time limits when making their comments
and will be asked to stop their comments once they have reached their
allotted time.

Pursuant to Section 54957.9 of the Brown Act, the Board shall exclude or-
remove all persons who willfully cause a disruption of a meeting so that the
meeting cannot be conducted in an orderly manner. '

If, due to a disability, you require accomm‘odatiéns to attend this meeting,
please contact Andrea Aiello — (415) 500-1181.
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CASTRO/UPPER MARKET COMMUNITY BENEFIT DISTRICT
584 Castro Street #336; San Francisco CA 94114

ALALALA Cas‘treCBD org - 650/355-1294

Mmutes of the Regular Monthly Board of Directors Meetmg on June 9, 2011
Castro Community Room, 501 Castro Street, Second Floor, San Francisco, California

The meeting was called to order at 6:05pm by Vice President Tim Patriarca chairing for President Dominic

Campodonico who could not attend.

A quorum was present and was maintained throughout the meeting.

Directors Present: Joel Bubeck, Treasurer Herb Cohn, Jim Laufenberg, Vice President Tim Patriarca, Pat

Sahagun, Secretary Pauline Scholten, Blake Smith, Ken Wingard;

Directors Absent: Excused absences: President Dominic Campodonico, Gustavo Serina, Richard Sollitto;
~ Unexcused absences: none

Staff, Guests: Seven (7) members of the public and the media; Executive Director Andrea Aiello; Rlchard

Magary (taking Minutes).

An agenda was distributed to Board members and guests.

Introductions
The Board members publicly introduced themselves and guests were invited (but not required) to introduce

themselves.

Brown Act Notice

Tim summarized California’s Brown Act, as its rules apply to the CBD’s Board meetings. They include
provisions that meetings are publicly noticed in advance and are open to the public; for public comment on each
agenda item, and before any vote is taken; and for general Public Comment, scheduled as Item VIII on the
Agenda for this meeting, to be called in order but no later than 7:25pm. Guests who interrupt or are otherwise
disruptive of the Meeting will be given a verbal warning. If a second 1nterrupt10n or disruption by the
individual(s) occurs at the meeting, they will be asked to leave. '

Minutes from May 12, 2011

After corrections were noted, those Minutes were adopted by general consent.

President’s Report

No President’s report was made, since Dominic was absent.

Andrea asked Board Members if they wanted to hold the regularly—schcduled July meeting on July 14. In the
past two years, the July meeting was not held. After discussion, it was agreed to schedule the July meeting as

usual, and to consider then whether to hold an August meeting.

' Committee Reports

Executive Committee
Tim gave the Executive Committee Report.
e A Motion was made by the Executive Committee (no second required) to ratify the Executive
Committee’s decision to support the addition of a metered parking space on the west side of Noe Street
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Castro/Upper Market CBD Minutes June 2011
in front of the Community Garden in the space where there is currently a curb cut and free/open
unmetered parking. After Board discussion and a call for public comment on the Motion (there was
‘none), the Motion passed unanimously.

e A Motion was made by the Executive Committee (no second required) to ratify the Executive
Committee’s decision to send to Supervisor Wiener a letter in support of the Chevron Gas Station’s
claim regarding cracked sidewalks at 17" and Market Streets. Director Pat Sahagun recused himself and
left the room during discussion of and voting on this Motion. After Board discussion and a call for
public comment on the Motion (there was none), the Motion passed unanimously.

Public Comment was invited on the Executive Committee report. There was none.

Board Development Committee -
Andrea reported on behalf of the Committee that Director Richard Sollitto submitted his resignation due to

extended personal obligations outside of San Francisco. v
e A Motion was made (M-JL, 2"-BS) to accept the resignation with regret and thanks for his past service
and to instruct the Executive Director to send a letter to that effect to Richard. After Board discussion
and a call for public comment on the Motion (there was none), the Motion passed unanimously.

Streetscape Committee
Ken presented the Streetscape Committee report.

e A Motion was made (M-KW, 2*-JL) from the Streetscape Committee to approve the recommendation
from the Joint Streetscape/Services. Committee meeting on Harvey Milk Plaza redesign to encourage a
safe and comfortable environment for pedestrians. »

As arelated development, Ken said that Supervisor Wiener is developing legislation to clarify operating
hours, permitted activity, etc. in Jane Warner Plaza, since (as a City “Pavement to Parks” project) it does
not fall under all existing, appropriate City regulations. Ken also explained that, in a joint meeting, the
Streetscape and Services Committees discussed a 30 day pilot program to hire private security guard
firm to monitor activity in the two Plazas for six hours per day at varying times of day, seven days a
week, starting as soon as possible. There was also discussion at this Joint Committee meeting to
somehow close off the benches during late evening hours and early morning, and have the hours that the
seating is open posted. The cost for the pilot would not exceed $6,000. Budgeted funds are available for
the project.

e During discussion of the Motion, an Amendment was made (M-KW, 2"-BS) to spend up to $6,000 from
the existing Security Services budget for the 30 day security guard pilot program described above; that
the Services Committee would interview and select a contractor; to issue media information to
emphasize the CBD’s concerns and efforts to improve quality of life issues in the two Plazas; to assure
that guards working on the project are given training, orientation, and a purpose-appropriate job
description; and that the pilot be monitored and evaluated after 30 days.

Ken explained that this Motion and Amendment were intended to show the CBD’s understanding of and
desire to respond to concerns expressed by neighbors and merchants. If judged successful and/or as
modified from experience during the pilot period, the program could be extended. During the pilot, CBD
Committees also should continue to consider other options for the Plazas. The options include
removing, modifying or replacing the Harvey Milk Plaza benches, some how closing them off during
certain times and creating hours during the day that the seating would be open. Hours and duties of the
security guards under the pilot program should be coordinated with existing S.F. Patrol Special Police
assignments in the area
After extended Board discussion, there was a call for Public Comment. One speaker suggested that the use of a
non-profit security service contractor be considered. The suggestion will be considered by the Services
Committee when interviewing and selecting a contractor. Then, the Amendment was voted upon; it was
approved with one dissenting vote. Then, the Motion as amended was approved unanimously.
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Committee Reports were suspended at this point to hear the: -

Treasurer’s Report
Herb presented the Treasurer’s Report for March 2011:
March beginning of month cash balances were $340,255.58
During the month of March 2011, the CBD earned interest earned of $103.25 and received flower basket
donations of $9.10. ' '
Expenses for March were $31,950.44 for our maintenance contract, administration costs, and ongoing
programs. :
March end of the month cash balances were $308,417.49
He also distributed to Board Members the Balance Sheet as of March 3 1, 2011 and the Profit & Loss statement
for July 2010 — March 2011. He also will send the March 2011 Profit & Loss Statement by email to Board
Members. At next month’s meeting, he will present Treasurer’s information for both April and May.
Public Comment was invited on the Treasurer’s Report. There was none.

Committee Reports continued at this point in the meeting.

Finance Committee Report : _ .
Herb presented the Finance Committee report, with the proposed budget for July 1, 2011 — June 30, 2012,

which he explained, and the Board discussed. Herb noted that projections for next year also include $378,188
in carryover and reserves, which include the mandated final six months of operating costs at the end of the
CBD’s current ten year life. The proposed budget meets all expense percentages mandated by the CBD’s
Management Plan. During discussion the allocations between Economic Development and Streetscape budget
lines were discussed..

* A Motion was made by the Finance Committee (no second required) to approve the 2011-2012 budget
as presented. After further Board discussion and a call for public comment on the Motion (there was -
none), the Motion passed unanimously. _

After the vote, it was noted that the 2011-2012 Budget included a recommended increase in Assessments of
1.5% or $6,030, as permitted by the Management Plan and calculated according to a CPI index as required.
Concern was expressed by some Board members that future budgets and recommended assessment increases
should be presented and voted upon clearly and separately. :

* A Motion was made (M-BS, 2"-HC) to rescind the above approval of the 2011-2012 budget, to allow
for additional discussion. After Board discussion and a call for public comment on the Motion (there
was none), the Motion passed unanimously. ' ‘

There then was further discussion of the recommended Assessment increase, the history of past increases (and
years in which there had been none), the base amount and CPI formula used to calculate the increase, and
related issues.

During this discussion, Ken ‘served for several minutes as temporary chair in Tim’s absence.

* Anew Motion was made by the Finance Committee (no second required) to approve the 2011-2012
Budget as presented, including the proposed 1.5% Assessment increase. After further Board discussion
and a call for public comment on the Motion (there was none), the Motion was approved with two

dissenting votes.

Services Committee Report

Joel presented the Services Commiittee report. :
He reported on the continuing issue of alleged damage to the building facade at 1857 Market Street by MIM

workers removing graffiti. Total cost was $5,676. Negotiations with MJM have led to a proposed settlement
under which MIM would pay one-half ($2,838) and the CBD would pay one-half ($2,83 8), based on the fact
that MIM’s workers did the alleged damage and that the CBD does not have graffiti removal damage waivers
from property owners, as is the policy with several other CBDs in the City.

P260



Castro/Upper Market CBD Minutes June 2011

There could not be a vote on the matter at this meeting, since the 1tcm was not publicly noticed in advance as
required by the Brown Act. It was the sense of the Board discussion on the matter that six of eight attending
Board members favored the proposed resolution with MJM, to take as a “lesson learned” and to resolve the
issue. Andrea further reported that graffiti damage waivers based on those used by other CBDs are being
prepared and will be mailed to all property owners in the CBD during June. Although no vote was to be taken

on the matter tonight, Public Comment was invited on the issue. There was none.

The matter was referred to the Executive Committee for ﬁ.lrther action and a report back to the full Board at the
next meeting. .

Other New Business

Rainbow Flag

Patrick Batt was invited to speak on the issue of the Rainbow Flag which currently is maintained under the
stewardship of MUMC (Merchants of Upper Market & Castro) at Harvey Milk Plaza. Patrick is a longtime
local businessperson and MUMC Member. He was MUMC’s president when the agreement between MUMC

~ and the City concerning the Rainbow Flag and flagpole at Harvey Milk Plaza was made and remains involved
in MUMC’s Flag stewardship. He noted that MUMC became involved after the Rainbow Flag ,with no entity
really in charge to take care of it, subsequently suffered from neglect and was in disrepair. No City department
or other local group was willing to take responsibility for on-going maintenance, other necessary funding and
support. MUMC agreed to assume responsibility for maintenance, flag replacements (typically about 4 times
per year), insurance and other items. Patrick added that MUMC had a letter between DPW and MUMC,
authorizing this agreement. He said he had the letter at home, but didn’t think of bringing it with him. Patrick
noted that the Castro St. Fair contributes $4,000 annually for the flag replacement and MUMC pays for the
insurance. MUMC also coordinates the general maintenance of the flag through volunteers. MUMC soon
began receiving an increasing number of requests to temporarily replace and/or lower the flag on behalf of and
in honor of various individuals, organizations, etc. The MUMC Board considered these requests and found the
volume and variety of them, as well as practical operating and safety issues involving flying the flag at half-staff
to be a lot for a volunteer organization to handle. As the task of making judgments became increasingly
difficult, a policy evolved that the flag would be maintained at full-staff at all times, except in extremely rare
and unique situations to be considered by the MUMC Board.

At this point in the mectmg it was 7:25pm and discussion of the Rainbow Flag was suspended for public
comment. v

General Public Comment
Tim called for general Public Comment on CBD-related issues not listed on tonight’s Agenda. There was none.

Rainbow Flag, continued
» A Motion was made (M-PS, 2*-JB) to encourage the S.F. Department of Public Works to convene a -

meeting with all interested partlcs to dlscuss the decision- makmg process concerning the flag/flagpole at
Harvey Milk Plaza.

e During discussion of the Motion, an Amendment was proposed to add a request that Supervisor Scott .
Wiener be asked to follow up on the proposed request for a DPW meeting. The Motion for Amendment
failed for lack of a second, and discussion continued on the primary Motion.

Members of the public attending were invited to participate in the ensuing discussion. It was noted that
MUMC’s significant contributions regarding the Flag are appreciated, but that MUMC may not have
communicated as effectively as it could have in the past, regarding its role, policies and procedures, etc.
regarding the Flag. Why the issue has become an issue for CBD discussion also was questioned.
Several Board members expressed the feeling that the issue should be discussed between community
and neighborhood representatives and appropriate officials at City Hall, including our Supervisor, not by
the CBD. Following further discussion, and Public Comment having been heard as part of the
discussion, the Motion failed with one yes vote and 7 no votes.
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* A Motion was made (M-BS, 2**-JB) to support policies/practices which encourage responsible drinking
on Pink Saturday (June 25) to ensure that the event is a positive community event. '
During discussion, it was noted that alcohol drinking’s negative effec on major évents such as Pink
Saturday is a growing problem. The purpose of this Motion is to show the CBD’s support for SEPD
Mission Station’s Castro Liaison Sgt. Chuck Limbert’s call for responsible alcohol serving and selling
practices by licensed premises during Pink Saturday and similar events. It was noted that Jane Warner

- Plaza will be closed to the public during Pink Saturday, and that SFPD’s local command post will be

located there. All persons entering the gated event will be screened for metal objects and no alcohol
containers will be allowed through the gates. Licensed premises are being reminded by SFPD and the
State Alcoholic Beverage Commission of the strict off-sale rules for various license types. After Board
discussion and a call for Public Comment (there was none), the Motion passed unanimously.

* A Motion was made (M-HC, 2"-BS) to support the WIN Center, a proposed pharmacy and Medical
Cannabis Dispensary (MCD) at 260 Noe Street.
JD Petras, Edward Huser and attorney Douglas Evans representing the WIN Center were invited to
make a brief presentation. The operation will be 90% holistic, organic medicine and about 10% MCD
with no smoking or other consumption allowed on premises or in the area. It will be non-profit,
operating in partnership with other groups such as IEP, LYRIC, etc. Most surplus funds will benefit
organizations and causes in The Castro. The project is seeking MCD approval, and  “spot zoning”
exemption from Planning Code provisions, since it will be less than the required 1,000 feet from some
local schools. It will be between 850 and 920 feet from McKinley and Harvey Milk schools. State
MCD regulations permit MCDs to operate as close as 600 feet from schools, but San Francisco has a
1,000 foot rule. ' _ _
During the Board discussion that followed, Ken served for several minutes as temporary chair in Tim’s
absence.
Board discussion noted that there already are at least four permitted MCDs in the area, plus others in
surrounding neighborhoods. The need for vibrant local businesses of all types, the benefits provided by
medical cannabis products, the presence at nearby restaurants of families with young children, whether
this is an appropriate topic for CBD consideration (vs. neighborhood groups such as DTNA in this case),
also were points noted by Board members. After a call for Public Comment on the item (there was '
none) the Motion passed with two no votes and one-abstention. Andrea was instructed to write a letter

regarding the CBD’s support.

Executive Directors Report
Andrea reported that the Ambassadors training will be held on Saturday June 11. She showed the materials

bags that Ambassadors will carry/wear. She thanked Blake, Pauline and Joel for their help interviewing
Ambassadors and the coordinator.’ :

Adjournment
The meeting was adjourned at 8:05 pm.

Minutes taken and prepared by Richard Magary

Approved July 14, 2011

o - .
S s N Pua
\i, {’)JJ\Q-U"U SUAATVE -

Pauline Scholten, Secretary CastroCBDMinutesBoardRm062811F
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* Mearch 27, 2012

VIA E-MAITL ONLY

Sunshine Ordinance Task Force

c/o Andrea S. Ausberry, Administrator
San Francisco City Hall

1 Dr. Carlton B. Goodlett Place, Rm, 244
San Francisco, CA 94102 '

RE: Castro/Upper Market Community Benefit District (Complaint No. 12016)

Dear Ms. Ausberr_y:

We are writing on behalf of our client, the Castro/Upper Market Community
Benefit District (the “Castro CBD™), in response to complaint number 12016, filed with the
Sunshine Ordinance Task Force (the “Task Force™) by Mr. Michael Petrelis on March 20,
2012. As described in more detail below, the complaint should be dismissed both because
the Castro CBD is not subject to the jurisdiction of the Task Force, and because the Castro
CBD did not violate the Brown Act. - '

Background

The Castro CBD is a nonprofit corporation that has contracted with the City to
manage a community benefit district of the same name in the Castro/Upper Market area of
the City, which was created by resolution of the Board of Supervisors in 2005 pursuant to
state law. More specifically, the Castro CBD is an “owners’ association” under California
Streets & Highways Code section 36614.5, which provides:

“Owners’ association’>means a private nonprofit entity that is
under contract with a city to administer or implement activities
and improvements specified in the management district plan. An
owners’ association may be an existing nonprofit entity or a
newly formed nonprofit entity. An owners’ association is a

- private entity and may not be considered a public entity for any
purpose, nor may its board members or staff be considered to be

public officials for any purpose. Notwithstanding this section, an -

owners’ association shall comply with the Ralph M. Brown Act

150 Post Street, Suite 405 = San Francisco, CA 94108
Tel: 415/732-7700 g Fax 415/732-;720%3 B www.campaignlawyers.com




Sunshine Ordinance Task Force
March 27, 2012
Page 2

(Chapter 9 (commencing with Section 54950) of Part 1 of
Division 2 of Title 5 of the Government Code), at all times when-
matters within the subject matter of the district are heard,
discussed, or deliberated, and with the California Public Records
Act (Chapter 3.5 (commencing with Section 6250) of Division 7
of Title 1 of the Government Code), for all documents relating to
activities of the district. [Emphasis added.]

This statutory language is specifically incorporated into the Castro CBD’s contract with the
City, which was entered into by the parties on February 27, 2006. (Copy attached.) Section
12.2 of that contract indicates that the contract is also subject to Section 67.24(¢)' of the
Sunshine Ordinance; however, the contract otherwise does not make the CBD subject to the

Sunshine Ordinance.

The Task Force Has No Jurisdiction To Consider This Matter

The Castro CBD readily admits that it is subject to the requirements of the state
Public Records Act (“PRA”) and the Brown Act per its contract with the City. However, it
is not subject to the Sunshine Ordinance (other than Section 67.24(e)), and consequently the
Task Force simply does not have jurisdiction to hear the complaint filed in this matter.

State law, which takes precedence over any conflicting City law, clearly provides
that the Castro CBD “is a private entity and may not be considered a public entity for any
purpose, nor may its board members or staff be considered to be public officials for any
purpose.” Thus, state law prohibits the Task Force from considering the Castro CBD and its
staff, officers and directors to be “policy bodies,” “passive meeting bodies,” or
“departments™ subject to the Sunshine Ordinance. (See S.F. Admin. Code sections 67.3 &
67.20.) Because the Castro CBD is not subject to the Sunshine Ordinance (other than
Section 67.24(e)), it is not subject to the jurisdiction of the Task Force.

The City Attorney’s Office made a substantially similar argument to the Task Force
in 2010 with respect to a complaint against the North of Market/Tenderloin CBD. (See
attached City Attorney Memorandum dated 11/5/10, Task Force Complaint 10052.) The
Task Force nevertheless determined that it does have jurisdiction to consider purported CBD

' Section 67.24(e) provides for the disclosure of certain contracts, bids, and responses to
RFP’s by a person or firm seeking to contract with the City, as related communications
between the C1ty and that person or firm.
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violations of the PRA/Brown Act pursuant to Section 67.30(c), which states that the Task
Force “shall make referrals to a municipal office with enforcement power under this
ordinance or under the California Public Records Act and the Brown Act whenever it
concludes that any person has violated any provision of this ordinance or the Acts.”

We strongly urge the Task Force to reconsider this conclusion, which we believe is
based on an overly broad reading of Section 67.30(c). State law does not contemplate that
‘any local entity (other than the District Attorney’s office) should enforce violations of the
PRA or the Brown Act. Neither does the Sunshine Ordinance, which incorporates by
reference the provisions of the PRA and the Brown Act simply to establish, without the need
for redundant statutory language, minimum public access requirements upon which the
Sunshine Ordinance expands with respect to City agencies. (See also Cal. Govt. Code
section 6253(¢) [local agency may adopt requirements for “faster, more efficient, or greater”
access to public records].)

The flaw in the Task Force’s prior reading of Section 67.30(c) is illustrated by
taking it to its Jogical conclusion. Under that reading, the Task Force would have
jurisdiction over any PRA/Brown Act complaints against a state or regional agency located
in (or perhaps outside of) San Francisco. For example, this reading would presumably allow
the Task Force to exercise jurisdiction over a PRA complaint against the California Public
Utilities Commission. However, such an outcome is clearly in conflict with state law. For
this reason and the reasons pointed out above, the Task Force’s jurisdiction is limited only
to City agencies (i.e., policy bodies, passive meeting bodies, and City departments), and it
does not have jurisdiction over the Castro CBD. '

In sum, the Task Force should dismiss Mr. Petrelis’s complaint because it lacks the
jurisdiction to consider any alleged violations of the PRA or the Brown Act by the Castro
CBD. v . :

M, Petrelis’s Brown Act Claims Are Baseless

Even if it had jurisdiction over Mr. Petrelis’s allegations, the Task Force should
nevertheless dismiss his complaint because it fails to assert any cognizable violation of the
Brown Act.

The first alleged violation involves the purported failure of the Castro CBD’s
agenda for its June 2011 Board meeting to reflect that a particular individual would speak
on the topic of the flag at Harvey Milk Plaza. This claim is entirely spunous The agenda
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- for that meeting clearly notices a discussion and decision concerning the flag (see item
V(d)(i)), and the Castro CBD was not under any obligation to specify in further detail who
would speak to the issue.

Indeed, the Brown Act only requires that agendas contain “a brief general
description of each item to be discussed or transacted at the meeting” so as to “inform
interested members of the public about the subject matter under consideration so that they
can determine whether to monitor or participate in the meeting of the body.” (Cal. Govt.
Code section 54954.2(a); California Attorney General’s Office, The Brown Act: Open
Meetings for Local Legislative Bodies (2003), p. 16 [Emphasis added].) The Castro CBD
clearly fulfilled this requirement by indicating that the meeting would include a motion “[tJo
encourage DPW to convene a meeting with all interested parties to discuss the decision-

- making process concerning the flag/flagpole at Harvey Milk Plaza.”

The second and third alleged violations involve purported deficiencies with respect
“to the drafling and posting of Castro CBD Board meeting minutes. However, these
allegations plainly cannot constitute Brown Act violations because “the Brown Act imposes
no requirements . . . regarding minutes of meetings.” (City Attorney of San Francisco,
Good Govemment Guide (2010-2011), p. 133.) -

In sum, Mr. Petrelis has failed to allege any violations of the Brown Act, so even
assuming for the sake of argument that the Task Force had jurisdiction, it should still

. dismiss the complaint.

Conclusion

The Castro CBD understands the importance of its obligations under the PRA and
the Brown Act, and works hard to comply with those obligations. However, Mr. Petrelis’s
complaint is based on a faulty understanding of both the Brown Act as well as the Task
Force’s jurisdiction. Consequently, the Task Force should dismiss Mr. Petrelis’s complaint.

We understand that the Complaint Committee will decide the jurisdictional issue at
a public hearing. Please be sure to forward all meeting information to our attention in
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advance of the hearing. Please also feel free to contact us with any questions regarding this
matter.
Jesse Mainardi
Enclosures
JAM/Ic
#1535.01
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AGREEMENT FOR THE ADMINISTRATION OF THE
"CASTRO/UPPER MARKET COMMUNITY BENEFIT DISTRICT"

This Agreement ("Agreement™) is entered into this _ &bumry 37 306k by and between the
CITY AND COUNTY OF SAN FRANCISCO, a municipal £orporation ("City"), by and through the Mayor's
Office of Economic and Workforce Development ("MOEWD") and subject to approval of the Board of
Supervisors for the City and County of San Francisco (the "Board of Supervisors™ or "Board") by resolution,
and, CASTRO/UPPER MARKET COMMUNITY BENEFIT DISTRICT, a California nonprofit ,
corporation ("Corporation”), acting as the "Owners' Association” pursuant to Sections 36614.5 and 36651 of the
California Streets and Highways Code, to implement, administer and provide the property-related services,
improvements and activities to be funded by special assessments the City has levied on Identified Parcels of real
property included within the property-based business improvement district known as the Castro/Upper Market
Community Benefit District ("District"), with reference to the following:

RECITALS

WHEREAS, pursuant to Article XIIID of the California Constitution ("Article XIIID™), adopted by the
California voters in November 1996 as Proposition 218, California Government Code Section 53753 ("Section
53753"), and other legal authorities, revenues from assessments on real property may only be used for the
capital costs of public improvements, maintenance and operation expenses of public improvements, and costs of
property-related services, that confer "special benefits” (as defined in Article XIIID, Section 2(1)) upon the
assessed parcels. The assessment on each assessed parcel may not exceed the proportional reasonable cost of
the special benefits conferred on the parcel in relation to the total cost of the special benefits conferred on all
parcels within a defined geographic area subject to assessment. -

WHEREAS, on June 7, 2005, acting pursuant to the Property and Business Improvement District Law of 1994,
Part 7 of Division 18 of the California Streets and Highways Code (commencing with Section 36600), as
augmented by Article 15 of the San Francisco Business and Tax Regulations Code ("Article 15"), Article XIIID
and Section 53753, the Board of Supervisors adopted Resolution No. 421-05 ("Resolution of Intention™)
declaring the Board's intention to form a property-based business improvement district and to levy assessments
on parcels to be included within the district, setting the public hearing, initiating mail ballot majority protest
proceedings, approving the Castro/Upper Market Community Beriefit District Management District Plan (the
“Management District Plan" or "Plan"), making various findings and taking other legislative actions required to
form the proposed district and levy the proposed assessments (Board File No. 050924).

WHEREAS, on August 2, 2005, the Board of Supervisors, acting pursuant to the Property and Business
Improvement District Law of 1994, as sugmented by Article 15, adopted Resolution No. 582-05 ("Resolution of
Formation"), establishing the property-based business improvement district designated as the "Castro/Upper
Market Communily Benefit District’ and levying multi-year special assessments on Identified Parcels (as
defined herein) included within the District ("Assessments") (Board File No. 051187)(Controller's Special
Assessment No. 64), :

""W'HEREAS, the District is not a8 governmental, corporate or separate legal entity, but is a geographic area

containing all of the Identified Parcels subject to the Assessments the Board of Supervisors has levied for
purposes authorized by the Property and Business Improvement District Law of 1994, Article 15, Resolution of
Formation, Management District Plan and Annual Reports,

1 n\cbd's\castro\contracticastro cbd contract rev 1-5-06.doc
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WHEREAS, pursuant to the Article XIIID, Section 53753, the Property and Business Improvement District
Law of 1994, Article 15 and the Resolution of Formation, the Assessments may only be used to fimd property-
. related services, "Improvements” (as defined in Section 36610 of the Streets and Highways Code) and
"Activities" (as defined in Section 36613 of the Streets and Highways Code) within the District in accordance
with the Management District Plan (collectively, *District Pro grams"), The Board of Supervisors may amend
the Plan from time to time in accordance with the Property and Business Improvement District Law of 1994,

WHEREAS, Corporation shall hold in trust all funds it receives from the City that are derived from the City's
levy and collection of the Assessments exclusively for the purposes of implementing the Management District
Plan, and administering, managing and providing District Programs, directly by Corporation's personnel or by
third party providers contracting with Corporation, as set forth in the Management District Plan, Resolution of
Formation, and annual budgets set forth in the Plan for the first Fiscal Year of operations and, in subsequent
Fiscal Years, set forth in the Annual Reports approved by the Board of Supervisors and Corporation's board of
directors pursuant to Streets and Highways Code Section 36650, subject to the terms, conditions and restrictions
set forth m this Agreement.

WHEREAS, the District Programs are supplemental to the municipal services the City currently provides
within the boundaries of the District. Were it not for the City's establishment of the District, the supplemental
property-related services, Improvements and Activities to be funded by the Assessments could not or would not
be performed by the City or by City employees. The interests of the City, the owners of Identified Parcels and
businesses and other tenants occupying the Identified Parcels are better served by an agreement pursuant to

- Streets and Highways Code Section 36651 between the City and an Owners' Association to implement the
Management District Plan and administer, manage and provide the District Programs, than by the performance

of such tasks by the City. In addition:
A. The City currently intends that the level of municipal services presently being provided by the City

within the District ("baseline service level") will not be affected by the City's establishment of the District or the -

collection and expenditure of the Assessments for the District Programs.

B. The Board of Supervisors, by adopting a resolution approving this Agreement, anthorizes MOEWD,
as the City agency responsible under the Resolution of Formation for coordination between the City and the
Owners' Association of the District to execute and administer this Agreement with Corporation.

C. Prior to the execution of this Agreement, Corporation has commenced tasks associated with this
Agreement, including but not limited to: (1) forming the Corporation, (ii) obtaining approval of the officers and
board of directors for the Corporation to enter into this Agreement and authorizing the execution hereof by the
individual or individuals executing this Agreement on behalf of the Corporation, (iii) appointing an agent for
service of process tipon the Corporation, whose business address shall be in San Francisco and who shall accept
service of process in San Francisco on behalf of the Corporation, (iv) establishing an account or accounts at a
federally insured bank, a savings and loaz, a credit union or other financial corporation acceptable to the City
for the safekeeping of Assessments Funds the City disburses to or on behalf of the Corporation under this -
Agreement, and which Cotporation shall authorize to disclose directly to the City all statements; records, and
other information for all such accounts upon written request of the MOEWD, Controller, City Attorney, Ethics
- Commission or Grand Jury, (v) submitting to City the Articles of Incorporation and Bylaws of the Corporation

acceptable to the City, (vi) submitting to City copies of the Corporation’s application for non-profit status under

Subchapter F (commencing with Section 501) of Chapter 1 of Subtitle A of the Internal Revenue Code of 1986,

ag amended; (vii) obtaining a business registration certificate from the Tax Collector pursuant to Article 12 of

‘the San Francisco Business and Tax Regulations Code, (viii) submitting to City a certificate of good standing,

and (ix) submitting to the City additional records and information as may have been requested by the Clerk of
the Board of Supervisors, MOEWD, Controller or City Attorney.
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D. Prior to the commencement of District Programs, Corporation shall obtain insurance acceptable to
the City's Risk Manager naming the City and related Indemnified Parties (as defined herein) as additional
insured(s) or loss payee(s) as required in Article 10 of this Agreement, and provide copies of all documents,
certificates and other records as may be requlred by City under this Agresment or applicable law pnor to

commencement of operations,

NOW, THEREFORE, City and Corporation, in consideration of the recitals, mutual promises, covenants,
agreements, representations set forth below, and other valuable consideration 'the ICCBIpt of which is hereby

acknowledged, hereby promise, covenant, agree and represent as follows:

ARTICLE 1
DEFINITIONS

Section 1.1 Specific Terms. Unless the context otherwise requires, the following capitalized
terms (whether singular or plural) shall have the meanings set forth below:

(@) "Activities" shall, consistent with the definition set forth in Section 36613 of the Streets
and Highways Code, mean, but is not limited to, all of the following: ’
@ Promotion of public events wluch benefit businesses or real property in the District.
(i1) Furnishing of music in any public place within the District.
(iii) Promotion of tourism within the District.
(iv) Marketing and economic development, including retail retention and recruitment,
(v) Providing security, sanitation, graffiti removal, street and sidewalk cleaning, and other
municipal services supplemental to those normally provided by the City.
(vi) Other activities which specially benefit businesses and real property located in the

District. ,

"ADA" means the Americans with Disabilities Act (including all rules and regulations
thereunder) and all other applicable federal, state and local disability rights legislation, as the same may -
be amended ‘modified or supplemented from time to time.

(¢)  "Annual Report” means the annual report required under Section 36650 of the Streets
and Highways Code (including all information required to be contained in such report and all other
substantive and procedural requirements set forth in the Property and Business Improvement District
Law of 1994 and other laws therein referenced), for each Fiscal Year, as such report may be amended,
- modified or supplemented by the Board of Supervisors pursuant to Sections 36650, 36635 and 36636.
All references in this Agreement to budgets, District Programs, authorizations, descriptions,
specifications or other matters set forth in the "Annual Report" for any given Fiscal Year means the
Annual Report as finally approved by the Board of Supervisors pursvant to Section 36650.

(d)  "Assessments" mean the special assessments levied by the Board of Supervisors on
Identified Parcels of real property included within the District pursuant to the Resoluﬁon of Formation.

(e) "Assessmént Funds"” and "Assessment Revenues" mean any and all money collected
by the City from the levy of the Assessments, including all amounts collected as penalties and interest
or delinquent payment of Assessments, and mcludmg all interest, dividends, income and other
increases or accumulations from the deposfc or investment thereof by or on behalf of the City or

Corporation.

€3] "Charter" means the Charter of the City and County of San Francisco.

(g) "City Attorney" means the City Attorney of the City and County of San F rancisco.

3 n:\ebd's\castro\contracticastro cbd contract rev {-5-06.d0c

P270




) "Controller" means the Controller of City and County of San Francisco.

6y} "Disbursement & Depogitory Certification” means a writing bearing the original

signatures of authorized officers of the Corporation requesting that the Controller disburse Assessment
Funds to Corporation by direct deposit, electronic transfer, delivery of a negotiable instrument or other
means acceptable to Controller, for deposit into an account or accounts held in the name of the
Corporation at a bank, savings and loan, credit union or other financial institution or firm acceptable to
the Controller, and containing all of the following: (i) the name, address and telephone number of the
San Francisco branch of such bank, savings and loan, credit union or other financial institution or firm,
(ii) the specific account or accounts to which such funds are to be deposited for safekeeping, (iif) the.
name and contact information of the branch manager or other senior management employee at the v
branch to whom the City should direct communications regarding disbursements of Assessment Funds,
and to whom or from whom instructions may be made and received regarding electronic transfers or
other means of transferting Assessment Funds from the City treasury for deposit into Corporation’'s
account(s), and (iv) such other information as may be required by the Controller or by the bank,
savings and Joan, credit union or other financial institution. The Disbursement & Depository
Certification shall not be valid unless a certified caopy of the resolution of Corporation's board of
directors authorizing execution and delivery of such certification to the Controller, and containing all of
 the same information as must be specified in the certification, is affixed thereto and received by the
Controller. The Controller may supplement, modify or waive any or all of the requirements for the
Disbursement & Depository Certification set forth in this subsection (i) and Section 4.1 of this
Agreement, in writing delivered to Corporation and the branch manager or other senior management
employee specified in the certification. If no valid certification has been delivered to Controller, or
such certification is no longer valid for any reason, the Controller’s written supplement, modification or
waiver may be delivered to the branch manager of the bank, savings and loan, credit union or other
financial institution or firm at which Corporation maintains the account or accounts into which the
Assessment Funds shall be deposited for safekeeping,

® "Eligible Expenditures” means expenditures of Assessments Funds for property-related.
services, Improvements and Activities included in the annual budget for the Fiscal Year in which the
expenditure is made, as authorized by the Property and Business Improvement District Law of 1994 (as
augmented by Article 15), Management District Plan, Resotution of Formation and Annual Reports for
the relevant Fiscal Year. :

(k)  "Event of Default" shall have the meaning set forth in Section 11.1 of this Agreement.

()  "Fiscal Quarter" means each period of three
1, October 1, January 1 and April 1, respectively.

(3) calendar months commencing on J'uly |

(m) “Fiscal Year" means each period of twelve (12) calendar months cofnmencing on July 1
and ending on June 30 during all or any portion of which this Agreement is in effect.

(m)  "HRC" means the San Francisco Human Rights Commission.

(0)  "Improvement" shall, consistent with the definition set forth in Section 36610 of the
Strects and Highways Code, mean the acquisition, construction, installation, or maintenance of any
“Yangible property with an estimated useful life of five years or more including, but not limited to, the
following:
) Parking facilities,
(i  Benches, booths, kiosks, display cases, pedestrian shelters and signs.
(iif)  Trash receptacles and public restrooms.
(iv)  Lighting and heating facilities.
(v)  Decorations. '
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(vi). Parks.

(vii) Fountains,

(vii1) Planting areas. '

(ix)  Closing, opening, widening, or narrowing of existing streets.

(x) ' Facilities or equipment, or both, to enhance security of persons and property within
the area,

(xi)  Ramps, sidewalks, plazas, and pedestrian malls.

(xil)  Rehabilitation or removal of existing structures.

(p)  "lodemified Parties" means: (i) the City, including the Board of Supervisors,
MOEWD, Controller, City Attorney and all other commissions, departments, agencies and other
subdivisions of the City; (ii) elected officials, directors, officers, employees, agents, successors and
assigns of the City; and (iii) all persons or entities acting on behalf of any of the foregoing.

“Identified Parcel” shall, consistent with the definition in Government Code Section
53750(g), mean a parcel of real property included within the District, identified in the Management
District Plan as having a special benefit or benefits conferred upon it, and upon which the Board of
Supervisors has levied multi-year special assessments pursuant to Streets and Highways Code Sections
36625 and 36628.5, Article 15 and Resolution No. 582-05.

) "Losses" means any and all labilities, obligations, losses, damages, penalties, claims,
actions, suits, judgments, fees, expenses and costs of whatsoever kind and nature (including legal fees
and expenses and costs of investigation, of prosecuting or defending any Loss described above)
whether or not such Loss be founded or unfounded, of whatsoever kind and nature. :

(s) - "Management District Plan" and "Plan" mean the proposal submitied to the Board of
Supetvisors pursuant to Section 36622 of the Streets and Highways Code, designated as the
"Castro/Upper Market Community Benefit District Management District Plan” and approved by the
Board of Supervisors by adoption on June 7, 2005 of Resclution No. 421-05, as the Plan may be
amended, modified,-corrected, supplemented or syperceded by the Board of Supervisors from time to
time pursuant to the Property and Business Improvement District Law of 1994, and including any

attachments and exhibits thereto.

® "Qwners' Association" shall, consistent with Section 36614.5 of the Streets and
Highways Code, mean a private nonprofit entity that is under contract with the City to administer or
implement activities (as defined in Section 36613 of the Streets and Highways Code) and improvements
(as defined in Section 36610 of the Streets and Highways Code) that are specified in the Management
District Plan. An owners' association may be an existing nonprofit entity or a newly formed nonprofit
entity. An owners' association is a private entity and may not be considered a public entity for any
purpose, nor may its board members or staff be considered to be public officials for any purpose..
Notwithstanding the previous sentence, an owners' association shall comply with the Ralph M. Brown
Act (Chapter 9 (commencing with Section 54950) of Part 1 of Division 2 of Title 5 of the Government
Code), at all times when matters concerning the District (including this Agreement, the Assessments,
Annual Reports, District Programs, Management District Plan, contracts with third party providers and
any other matter related to the District and the subject matter of this Agreement) are heard, discussed, or
deliberated by Corporation's board of directors or any committee thereof, and with the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the Government
- *Code), for all records relating to the District, this Agreement, the Assessments, Annual Reports, District
Programs, Management District Plan, contracts with third party providers and any other matter related to
the subject matter of this Agreement.
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(w  “Publication” shall mean any report, article, educatlonal material, handbook, brochure,
pamphlet, press release, public service announcement, web page, audio or visual matenal or other
commaunication for pubhc dissemination, which relates to the District, all or any portion of the
Management District Plan or is paid for in whole or in part using Assessments Funds.

Section 1,2 Additional Terms. The terms "as directed," “as required” or "as permitted” and
similar terms shall refer to the direction, requirement, or perimission of the MOEWD, Board of
Supervisors, Mayor, Coniroller, City Attorney, Risk Manager or other commission, departmeut agency,
subdivision, elected official, dxrector officer, employee or agent of the City respons1ble for such
direction, requirement, or permission, the case may be. The terms "sufficient,” "necessary" or "proper”
and similer terms shall mean sufficient, necessary or proper in the sole judgment of the department,
person or body described in the preccdmg sentence authorized to exercise such judgment on behalf of
the City. The terms "approval,” "acceptable™ or "satisfactory” or similar terms shall mean approved by,
or acceptable to, or satisfactory to such department, person or body authorized to grant such approval,
acceptance O determination of satisfaction on behalf of the City, as the case may be. The terms

"include,” “included" or "including” and similar terms shall be deemed to be followed by the words
"without limitation”. The use of the term "subcontractor,” "successor” or “assign” herein refers only to a
subcontractor, successor or assign expressly permitted by the City in writing.

Section 1,3  References to this Agreement. References to this Agreement include: (a) any
and all appendices, exhibits, schedules, attachments hereto; (b) any and all statutes, ordinances,
regulations or other documents expressly incorporated by reference herein; and (c) any and all
amendments, modifications or supplements hereto made in accordance with this Agreement and
applicable law. References to articles, sections, subsections or appendices refer to articles, sections or
subsections of or appendices to this Agreement unless otherwise expressly stated. Terms suchas
"hereunder,” herein or "hereto” refer to this Agreement as a whole.

Section 1.4  Other References. References in this Agreement to the Management District
Plan, Annual Reports, budgets, resolutions, statutes, ordinances, regulations, agreements and other
documents or materials include: (a) any and all appendices, exhlbzts schedules, attachments thereto; (b)
any and all statutes, ordinances, regulations, resolutions or other documents exprcssly incorporated by
reference therein; and (c) any and all amendments, modifications or supplements thereto,

ARTICLE II
TERM OF AGREEMENT

Section 2.1  Period of Performance. Unless modified by mutual agreement of the parties
through a written amendment to this Agreement, the period of performance under this Agreement shall
be from the effective date the Board of Supervisors resolution approving this Agreement to and
including December 31, 2021; provided, that if the District is disestablished pursuant to the Property and
Business Improvement District Law of 1994 or Article 15, expires prior to December 31, 2021 for any
reason, the City exercises ifs right to terminate this Agreement as provided herein, or this Agreement is
terminated for any other reason, the period of performance shall end on the date the last of the following

events occurs: (i) the Controller accepts in writing the Corporation's final accounting of all Assessment

Funds disbursed by the City, (i) the Corporation submits written confirmation acceptable to the
Controller that there is no outstanding and unpaid indebtedness incwrred to accomplish any of the
purposes of the District, and (iii) any “and all claims against the Corporation and the City arising out of

his Agreement or the Corporation's administration, management and provision of the District Programs
has been settled or finally adjudicated and all obhgatlons relating thereto have been fully satisfied;
provided, further, that certain obligations of Corporation with respect to the preservation of records,
City's access to books and records, audits, insurance and indemnification of City and Indemnified
Parties arising from Corporation’s performmce of this Agreement, implementation of the Management
District Plan and receipt of Assessment Funds, shall, as specified in this Agreement and apphcable law,
survive the period of performance set forth in this section.
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ARTICLE HI
CORPORATION RESPONSIBILITIES

Section 3.1  District Programs; Implementation of Plan; Nonprofit Status of
Corporation. Corporation shall, in good faith and with diligence, develop, implement, direct, manage,
administer, operate and ensure the timely provision of all property-related services, Improvements and
Activities as described in the Management District Plan, attached hereto as Appendix A and
incorporated herein by reference. Corporation acknowledges and expressly agrees that, for the duration
of this Agreement, it will: (i) comply with all applicable federal, state-and local laws and regulations, (ii)
continuously maintain its corporate status active and in good standing, (iii) continuocusly maintain non-
profit status under Section 501(c) of Chapter 1 of Subtitle A of the Internal Revenue Code of
1986, as amended. Corporation's failure to obtain approval from the Internal Revenue Service of
Corporation's application for such non-profit status and all other approvals from any governmental
agency as may be necessary to obtain such nonprofit status obtain within one (1) year of the effective
date of the Board of Supervisors resolution approving this Agreement, or denial for any reason of
Corporation's application for nonprofit status or request for other approvals as may be necessary
therefor, if any, shall autormatically terminate this Agreement. Corporation's abandonment of the
application for nonprofit status or failure to promptly respond to requests for information or documents
necessary to process the application shall constitute a material breach of this Agreement for which the
City may exercise any of its remedies under this Agreement, including terminating this Agreement and
entering into a contract with a different nonprofit entity to act as the Owners' Association for the

District.

Section 3.2  Corporation's Personnel; Administration of Contracts with Third Parties;
Acconutability. The Management District Plan shall be implemented only by competent personnel
under the direction and supervision of Corporation. Corporation shall be responsible for the oversight,
administration and enforcement of any and all contracts with third parties to provide any property-
related service, Improvement or Activity paid or fo be paid with Assessment Funds.- The use of
Assessment Funds for purposes other than Eligible Expenditures by any third party under contract with-
Corporation shall be attributable to Corporation and shall be deemed a material breach of this
Agreement for which the City may exercise any of its remedies under this Agreement or applicable law,
including terminating this Agreement and entering into a contract with a different nonprofit entity to act

as the Owners' Association for the District.

Section 3.3  Corporation's Board of Directors. Corporation shall at all times be governed
by a legally constituted and fiscally responsible board of directors. Such board of directors shall meet
regularly and maintain appropriate membership, as established in Corporation's bylaws and other
governing documnents and shall adhere to applicable provisions of federal, state and local laws governing
nonproflt corporations. Corporation's bylaws shall provide that, at all times this Agreement is in effsct,
not less than 20% of the voting members of its board of directors shall-be individuals who (i) own or
have an ownership interest in a businesses located in the District, and (ii) do not own or have an -
ownership interest in an Identified Parcel. Corporation's board of directors shall exercise such oversight
responsibility as is necessary to ensure full and prompt performance by Corporation of its obligations -
under this Agreement and compliance with federal, state and local laws.

i Section 3.4  Annual Reports. Corporation shall prepare and submit an Annual Report to the

Clerk of the Board of Supervisors and the MOEWD for each Fiscal Year for which the City collects and
. “disburses the Assessments. Corporation also shall prepare an Annual Report for any Fiscal Year in
which it expends Assessment Funds carried over from the prior Fiscal Year even if no additional
Assessment Funds are to be collected and disbursed to Corporation during the Fiscal Year covered by
the report, The Corporation shall prepare all Annual Reports in accordance with Section 36650 of the
Streets and Highways Code, and shall include in such reports, at a minimum, the proposed annual
budget for the upcoming Fiscal Year and all items of information required by Section 36650.
- Corporation shall include in the Annual Reports such additional information and/or supporting
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documentation as City may require. Not less than five percent (5%) of the revenues identified in the
annual budgets for District Programs set forth in the Annual Reporis shall be derived from sources other
than the Assessments to cover the proportional share of the costs of general benefits conferred by the
District Programs. The first Annual Report shall be submitted by July 31, 2006 and subsequent Annual
Reports shall be submitted by July 31* of each subsequent Fiscal Year for the duration of this-
Agreement.

Section 3.5  Mid-Year Reports. In addition to the Annual Reports, Corporation shall submit
mid-year reports to MOEWD on Corporation's operations for the first and second Fiscal Quarters of the o
then-current Fiscal Year for the duration of this Agreement. The first mid-year report shall be submitted
by January 31, 2007, and subsequent mid-year reports shall be submitted by January 31 of each year
thereafter, The mid-year reports shall describe the status and progress of the various District Programs
as described and referenced in the Management District Plan and the Annual Reports for the first and
. second Fiscal Quarters. The mid-year reports shall be written in narrative summary form, and inclnde

summary statistical and financial data, a description of the status of each contract Corporation has with
third parties to provide or perform any of the District Programs, actual verses budgeted expenditures
corresponding to-each line item in the comresponding annual budget set forth in the Annual Report, the
amount of Corporation’s revenues derived from sources other than the Assessments during the first and
second Fiscal Quarters and a description of how the Corporation will make up for any shortfall thereof,
any deviations from the annual budget or additional proposed expenditures for which approval by the
Board of Supervisors and/or amendment of the Management District Plan is required under this
Agreement or applicable law, changes within the District during the first and second Fiscal Quarters that
will require correction or modification of the Plan or assessment database, any proposed amendments or
modifications fo the Annual Report or Plan, and such other information as MOEWD may require.

Section 3.6  Coordination. Corporation shall render all services and perform all work in
accordance with the Management District Plan and the terms of this Agreement, and shall cooperate
with the City in the implementation of the Management District Plan and the performance of this
Agreement. Corporation shall coordinate with the MOEWD for the implementation of the Plan. Unless
otherwise stated in the Agreement or required by the Charter, ordinance or other applicable law, \
MOEWD shall be the agency of the City responsible for administration of this Agreement and for any
acceptance, approval, permission or determination of the City required or permitted under this
Agreement, all of which shall be in writing and delivered to Corporation by mail or personal delivery.
Unless otherwise agreed to by the parties in a written amendment to this Agreement, electronic mail
may not be used to communicate any acceptance, approval, permission or determination by the City.

Section 3.7  Support Services; Eligible Expenditures. Corporation assumes responsibility !
for contracting for support services as required, and paying for all such direct and indirect expenses as
may be necessary or convenient for the timely completion of wark. Any obligations or expenditures for
items not budgeted in the Annual Report may not be paid through Assessments collected by the City for
the District Programs. In administering contracts with third party providers as necessary for providing
the property-related services, Improvements and Activities within the District, Corporation shall comply
with all applicable federal, state and City laws and regulations. '

Section 3.8 Community/Public Access. To foster effective working relationships and - ]
effectuate the goals of the District as set forth in the Management District Plan, Corporation's ‘ *
responsibilities under this Agreement shall include the following: : :

(a) Annual Quireach/Informational Meetings. Corporation shall organize and conduct, at
a minimum, one annual informational meeting to be noticed in writing by Corporation to the owners of
Identified Parcels and businesses (including nonprofit and community-based organizations) located in
the District. Such notice shall be in addition to the requirements of the Ralph M. Brown Act and
additional open megting requirements of this Section. Such meetings must be conducted at a location
within the District in order to allow the property owners, business owners and members of the public to
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familiarize themselves with the Corporation, its functions and its officers and directors. At these
meetings property owners, businesses and members of the public shall have the opportunity to express to
Corporation their views relating to the District. Such meetings may, but are not required to be,
consolidated with a regular meeting of the Corporation's board of directors for the transaction of

Corporation's business.

(b)  Open Meetings; Compliance with RaJph M. Brown Act. Actions of the Corporation.
shall be taken openly and deliberations shall be conducted openly in compliance with the Ralph M.
Brown Act (Chapter 9 (commencing with Section 54950) of Part 1 of Division 2 of Title 5 of the
Government Code), made applicable to Corporation pursuant to Section 36614.5 of the Streets and
Highways Code and this Agreement. In addition to Corporation's obligation to comply with the Ralph
M. Brown Act, all notices and agendas for regular ‘and special meetings of Corporation's board of
directors and its committees shall be sent to the Government Information Center at the main branch of
the San Francisco Public Library for posting. If Corporation establishes an internet website for the
District, meeting notices and agendas shall be posted on Corporation's website no later than the time
such notices and agendas must be posted under the Relph M. Brown Act.

(c) Public Access to District Related Records; Compliance with the California Public

Records Aet. Corporation shall comply with the California Public Records Act (Chapter 3.5
{(commencing with Section 6250) of Division 7 of Title 1 of the Government Code), for all records
relating to the District, this Agreement, the Assessments, Annual Reports, District Programs,
Management District Plan, contracts with third party providers and any other matter related to the
District or the subject matter of this Agreement .

(d)  Newsletters. Corporation may prepare a District newsletter for distribution to the owners
of Identified Parcels and businesses and commumty-based organizations operating from Identified
Parcels. Every issue of any newsletter shall be submitted in duplicate to the MOEWD for reference.

(e Other Events. Corporation may organize at its discretion other events and programs that
involve the owners of Identified Parcels, businesses and community-based organizations operating from
Identified Parcels and the public that further the goals and objectives described in the Management
District Plan; provided, that Assessment Funds may only be used for such events and programs if
included in the annual budget set forth in the Management District Plan or Annual Report, '

Section 3.9  Budget. Each property-related service, Improvement and Activity specified in
the Management District Plan, and included in the budget therein during the first Fiscal Year of
operations and in the corresponding Annual Report for subsequent Fiscal Years, shall be implemented
by Corporation. Corporation and City agree that amounts shown in the Management District Plan or the
Annual Reports were (or will be) the best estimates of the cost of those property-related services,
Improvements and Activities at the time the estimates were (or will be) made. The parties anticipate that
deviations from those estimates may occur and that some property-related services, Improvements and
Activities may not be completed within the particular year budgeted, given normal delays that can be
expected with these types of programs and changing circumstances. Corporation will use its best efforts
to implement and complete all District Programs specified in the Management District Plan and Annual
Reports; however, it is possible that Corporation may not expend the precise amount budgeted for any
particular line item in Corporation's annual budget. A ten percent (10%) deviation in a budget line item
set forth in the budget for the first year of operation in the Management District Plan or in the Annual

“Reports for subsequent years will not be considered significant so as to constitute a material breach of
this Agreement, If deviation in a budgst line item exceeds 10%, or if Corporation desires to make
budget allocation changes that exceed 10% of the total budget for all District Programs for a given

. Fiscal Year, and such changes would, in the opinion of the MOEWD, adversely impact the special
benefits conferred on the Identified Parcels, Corporation will request that the Board of Supervisors to

modify the Management District Plan pursuant to Section 36636 of the Streets and Highways Code. In
no event may Corporation expend from Assessments Funds more than the total amount budgeted in the
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Management District Plan for the first year of operation, or in the Annual Report for subsequent years
(including delinquent payments, interest income, and rollover funds) as finally approved by the Board of

Supervisors.

Section 3,10 Assessment Records. Corporation shall maintain a complete database, in a
format requested by the Controller and current to the most recent property tax year available, containing
the following information: the Assessor Parcel Number and site address of all Identified Parcels; the
name and address of the legal owner of each Identified Parcel; the amount of Assessments levied upon
each Identified Parcel; the proportionate financial obligation of the Assessments levied upon each
Identified Parcel in relation to the entire amount of the Assessments levied upon all Identified Parcels;
and the Assessment calculation for each Identified Parcel, including all variables used for such
calculation for each Identified Parcel The database shall be updated at least once each year to reflect
changed conditions such as merger of parcels, subdivision of parcels (including condominium
conversions), lot line adjustments, changed property usage, new construction, and to accurately reflect
the status of the Identified Parcels and correct errors, if any, in the database for the Assessments. The
MOEWD may, at the MOEWD's discretion, provide assistance in compiling or correcting data or
information relative to the Assessments on Identified Parcels; however, the MOEWD shall not be -
obligated to prepare, produce or correct such data or information. Corporation agrees to make such data
available at the Corporation’s office for public inspection during Corporation's normal business hours.

_ Section 3,11 Preparation Annual Assessment Database:, Beginning July 31, 2006, and by
July 31 of each subsequent year, Corporation shall provide the Controller and MOEWD with
Assessment data for placement on the tax roll for the subsequent tax year, in a format to be prescribed
by the Controlier. The Assessment database shall include the following: Assessor Parcel Numbers of all
Identified Parcels; the amount of Assessments upon each parcel; exemption documentation acceptable to

- the City, the Assessments calculations for each Identified Parcel, including all variables used in the
calculation of the Assessments, and such other information as the Confroller or MOEWD may require.
Any corrections or adjustments to the annual Assessment database, as well as the accuracy of any such
corrections or adjustments, shall be the responsibility of Corporation. Upon request of the City,
Corporation shall promptly complete a written request for an investigation of discrepancies and make all
reasonable efforts to obtain additional documentation related to the Assessments upon any or all of the
Identified Parcels for which a correction or adjustment is requested. Corporation shall provide the
Annual Assessment Database to MOEWD and the Controller on CD-ROM or other electronic medivm

as requested.

Section 3.12 Prohibited Contracts with City Officers and Employees. Corporation may not
employ or subcontract with any person where such employment or subcontract would constitute a
violation of California Government Code Sections 1090 &t seq.

Section 3.13 City Access to Records; Copies. All designs, plans, reports, files, invcices,
investigations, materials, documents and other records that are prepared, acquired, owned, maintained or
under the control or possession by Corperation, its agents or representatives, or other person under
contract with Corporation, pursuant to this Agreement (including any duplicate copies), shall be made
fully available to City by Corporation. Corporation agress to exercise reasonable and due diligence in
providing for the secure storage of all such materials and, upon request, to provide copies for City's use
for any purpose.

Section 3.14 Digital Photographs of Streetscape Conditions. Within 30 days of execution of
this Agreement, Corporation shall provide to City digital photographs of the conditions of streets,

sidewalks and other strectscape, acceptable to MOEWD, prior to the commencement of services to be
. funded by the "Public Rights Of Way And Sidewalk Operations" and "District Identity and Streetscape
Improvement" portions of the budget for the 2005-2006 Fiscal Year as set forth in the Management

District Plan. .
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ARTICLE IV
CITY RESPONSIBILITIES

Section 4.1  Collection and Dishursement of Assessments.  Based upon the annual
-Assessments levied by the Resolution of Formation, as listed in the Management District Plan and, after
the first Fiscal Year, the Annual Reports, and with the exception of recoverable City costs for
supplemental City service fees, loans or advances, City shall include the Assessments on the property
tax bills mailed to the owners of Identified Parcels. The City shall directly bill annual Assessments on
Identified Parcels owned by entities exempt from property taxation. The City shall disburse to
Corporation the actual revenues received from the Assessments, subject to the terms and conditions of
this Agreement. The Cify shall be under no obligation to make any disbursement of Assessment Funds
without a Disbursement & Depository Certification executed by Corporation containing the information
described in Section 1.1(j) of this Agreement. The City shall disburse Assessment Funds during each
Fiscal Year for the duration of this Agreement according to the following schedule:

(a) Disbursement of First Installment. For Assessments the City recelves with the first
* installment of secured property taxes which, if not paid on or before December 1 0", are delinquent, thcu-
City shall disburse all Assessment Funds available for immediate disbursement on or before January 10"

of the following calendar year.

(b)  Disbursement of Second Installment. For Assessments the City receives with the
second installment of secured property taxes which, if not paid on or before April 10", are delinquent,
the City shall disburse all Assessment Funds available for immediate disbursement on or before May

10™ of the same calendar year.

{c)  Reconciliation; Delinquent Assessments and Other Special Disbursements. In

addition to the disbursements for the first and second installments described above, and subject to the
terms and conditions of this Agreement, the City shall make at least one disbursement of Assessment
Funds to Corporation during the last Fiscal Quarter of each Fiscal Year, and may make additional

~ disbursement from time to time as determined by the Controller. Each disbursement of Assessment

Funds shall include: :

(1) Assessments paid and/or processed by the Oﬂice of the Treasurer/Tax Collector and posted
to the special assessment account within the City's Treasury for the District (Controlier's Special
Assessment No. 64) after disbursement of the second installment; .

(2) Assessments collected but not previously disbursed pending; (i) reconciliation of the City's
books and records; (ii) resolution of disputes resulting in withholdings from or suspension of
disbursements under Section 4.4; or (iii) cure of an Event of Default resulting in withholding of
Assessment Funds under Section 11,2; and, '

' (3) Assessment Funds, including delinquent Assessments from prior Fiscal Years, not previously
disbursed for any other reason that are available for disbursement.

(d)  Disbursements made pursuant to subsection (c) shall be made as such intervals and under
such conditions or assurances of Corporation's future compliance with this Agreement as the Controller
“Heems appropriate. Assessment Funds not disbursed during the Fiscal Year in which received shall be
carried over to the next Fiscal Year and disbursed with the first installment disbursement, unless

- disbursement would violate this Agreement or applicable law.
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{e) City shall not be responsible for delays in disbursements to Corporation due to delays in
transmittals of funds or payment delays by property owners, including other public entities,
organizations or agencies, or delays caused by the resolution of disputes which, in the discretion of the
Controller, warrant suspension of disbursements as set forth in this Article,

Section 4.2  Assistance. The City may assist with the resolution of any discrepancies in
individual Assessments amounts, calculations or benefits. The City may:

(8}  Make reasonable efforts to effect the timely collection of the annual Assessments,
including City Assessments and direct billed Assessments, if any;

(b)  Make reasonable efforts to pursue delinquent Assessments and remit such Assessments to
Corporation, including interest and penalties subject to City's right to recover costs for pursuing such
Assessments; ’ o

(€) Maintain a continual liaison with Corporation, including assisting with the coordination
of services from various other City departments, bureaus, and agencies;

(@  Conduct reviews of existing primary data; verify Assessment data as compiled by any
consultant or subcontractor hired by Corporation; perform field or site inspections to verify the accuracy
of existing or secondary data, or to substantiate a claim made by a property owner subject to
Assessments in the District, with the cooperation of Cotporation; maintain confidentiality of certain City

records as City deems appropriate; .

(&) Direct the Corporation to recalculate the amount of the Assessments due and request the
Controller to respond appropriately, or make such other arrangements with Corporation and the property
owner o resclve an incon"ect Assessment; '

(f).  Recalculate the amount of the Assessments due, or make such other arrangements with
Corporation and the property owner to resolve the incorrect Assessments;

g Require a written request from Corporation to conduct an investigation or provide
additional related documentation, such as a written request from the affected property owner, The City's
costs associated with supplemental investigations may be tecovered from the Assessments collected,
subject to existing or future City policies and procedures regarding recoverable costs and expenses.

Section 4.3  Delinquent Assessments. The amount of delinquent Assessments, if any, and
interest and penalties thereon, if any, that have been collected by City that are available for disbursement
to Corporation for District Programs shall be disbursed in accordance with the disbursement schedule in
Section 4.1. The City shall be under no obligation to make a special disbursements of delinquent
Assessments except as provided in Section 4.1,

Section 4.4  Withholding; Suspension of Disbursements, The City may withhold either all

or some portion of the actual revenues received from Assessments if, in the judgment of the Controller:
() Corporation is not properly administering the budget in accordance with the Management District
Plan, Annual Report, and this Agreement, (1) Corporation has failed to maintain proper records or
follow generally accepted accounting principals, {1ii) Corporation has failed to diligently implement
“audit recommendations regarding the safekeeping or use of Assessment Funds, (iv) based on advice
from the City Attorney, Corporation is in violation of this Agreement or the Property and Business
Improvement District Law of 1994, Article 15 or other applicable law, The City will notify Corporation
and set forth the specific problems and issues the Controller determines warrant suspension of
disbursements. The City and Corporation will immediately attempt to cure the problems if, at the City's
discretion, a cure is appropriate. Assessments Funds will be released upon the implementation of an
acceptable cure; subject to the approval of the Controller and possible modification of the disbursement
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schedule. This does not alter or diminish in any way City's right to proceed in 2 manner consistent with
California Streets and Highways Code, Section 36670, Article 15 or other applicable law, or to invoke

other appropriate remedies, including termination of this Agreement.

Section 4.5  Notification of Changed Status. Ifthe Corporation is dissolved, dissolves itself,
ne longer has non-profit status, or has its corporate powers suspended by the Secretary of State or
otherwise fails to maintain in good standing its authority to conduct business or operate in the City or the
State of California, prior to or upon the expiration of this Agreement, Corporation shall immediately
transmit to City all unexpended Assessment Funds for distribution to the owners of Identified Parcels,
less amounts City, in its sole discretion, may pay or agree to pay to Corporation’s unpaid creditors for
Eligible Expenses, unless Corporation makes arrangements for payment of creditors and return of excess
Assessment Funds acceptable to City.  Corporation will immediately notify the MOEWD and Controller
in writing of any such change in the status of the Corporation deseribed in this Section or which

constitutes a breach of this Agreement.

ARTICLEV |
APPROPRIATION AND CERTIFICATION OF ASSESSMENTS FUNDS;
LIMITATIONS ON CITY'S OBLIGATIONS

- Section 5.1  Risk of Nen-Appropriation of Assessments Funds. This Agreement is subject

to the budget and fiscal provisions of the Charter. City shall have no obligation to make appropriations
for this Agreement in lieu of appropriations for new or other agreements for administration of the
District by Corporation or by a different nonprofit entity acting as the Owners' Association for the
District. Corporation assumes all risk of possible non-appropriation or non-certification of funds, and
such assumption is part of the consideration for this Agreement. Any Assessment Funds collected by
the City that are not appropriated for implementation of the Management District Plan by an Owners'

+ Association shall be refunded, on a proportional basis, to the owners of Identified Parcels who paid the

Assessments, or on whose behalf the Assessments were paid..

Section 5.2 Certification of Controller; Guaranteed Maximum Costs. No Assessment
Funds shall be available under this Agreement without prior written authorization certified by the
Controller, In addition, as set forth in Section 21.10-1 of the San Francisco Administrative Code, and as

required by other applicable law:

() City's obligations hereunder shall not at any time exceed the amount certified by the
Controller for the purpose and period stated in such certification.

(b)  Except as may be provided by City ordinances governing emergency conditions, City and
its employees, officers agents and representatives may not request Corporation to perform services or to
provide materials, equipment and supplies that would result in Corporation performing services or
providing materials, equipment and supplies that are beyond the scope of this Agreement unless this
Agreement is amended in writing and approved as required by law to authorize the additional services,
materials, equipment or supplies. City may not disburse Assessment Funds to Corporation for purposes
beyond the scope of the Management District Plan, Annual Report for the relevant Fiscal Year, or this
Agreement, unless an amendment to the Plan, such Annual Report and/or this Agreement, as
‘appropriate, has been made in accordance with applicable law, or that is beyond the scope of Activities
and Improvements authorized by the Property and Business Improvement District Law of 1994, as

augmented by Article 15,
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{c) City and its employees and officers are not authorized to offer or promise to Corporation
additional funding for this Agreement which would excsed the maximum amount of Assessment Funds
provided for herein. Additional funding from any City funds for District Pro grams in excess of

- ‘Assessment Funds actually collected under this Agreement shall require lawful approval and
certification by the Controller. City is not required to honor any offered or promised additional funding
which exceeds the maximum amount of Assessment Funds provided in this when the lawful approval
and certification by the Controller has not been obtained.

(d)  The Controller is not authorized to make disbursements on any agreement for which
funds have not been certified as available in the budget or by supplemental appropriation. :

Section 5.3  Automatic Termination for Nonzppropriation of Fueds. This Apgreement
shall automatically terminate, without penalty, liability or expense of any kind to City, at the end of any
Fiscal Year if Assessment Funds are not appropriated for the next succeeding Fiscal Year. If
‘Assessment Funds are appropriated for a portion of any Fiscal Year, this Agreement shall terminate,
without penalty, liability or expense of any kind to City, at the end of such portion of the Fiscal Year.
All undisbursed Assessmients Funds in the possession of the City or its agents upon termination of this
agreement shall be refunded to the owners of Identified Parcels, in proportion to the amounts paid, as set
forth in Section 11.4.

7 Section 5.4  SUPERSEDURE OF CONFLICTING PROVISIONS. IN THE EVENT OF
ANY CONFLICT BETWEEN ANY OF THE PROVISIONS OF THIS ARTICLE 5 AND ANY
OTHER PROVISION OF THIS AGREEMENT, OR ANY OTHER DOCUMENT OR ,
COMMUNICATION RELATING TO THIS AGREEMENT, THE TERMS OF THIS ARTICLE 5
SHALL GOVERN. C :

ARTICLE 6 _
ADDITIONAL REPORTING AND ORGANIZATIONAL REQUIREMENTS;
| AUDITS; PENALTIES FOR FALSE CLAIMS ,

Section 6.1  Additional Reports. In addition to the Annual Reports and Mid-Year Reports
described in Article 3 of this Agreement, Corporation shall provide, in a prompt and timely manner,
financial, operational and other reports, as requested by the City, in form and substance satisfactory to
the City. Ali reports required under this Agreement, including any copies, shall be submitted on
recycled paper and printed on double-sided pages; to the maximum extent possible.

. Section 6.2  Orpanizational Documents. On or before the effective date of this Agreement,
Corporation shall provide to City the names of its officers and directors and certified copies of its
Articles of Incorporation and Bylaws as well as satisfactory evidence of the valid nonprofit status
described in Section 8.1. Notwithstanding the previous sentence, Corporation may submit satisfactory
evidence that it has applied for and is diligently pursuing nonprofit status in conformity with applicable
laws. Failure to provide proof of such valid rionprofit status satisfactory to City within one year of
adoption of a resolution by the Board of Supervisors approving this Agreement shall constitute a
material breach of this Agreement.

4 Section 6.3  Notification of Defaults or Changes in Circumstanees, Corporation shall
notify City immediately of (a) any Event of Default or event that, with the passage of time, would
constitute an Event of Default; and (b) any change of circumstances that would cause any of the
representations and warranties contained in Article 8 to be false or misleading at any time during the
term of this Agreement,
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Section 6.4 Financial Statements. Within thirty (30) days following the end of each Fiscal
Year, Corporation shall deliver to City an unaudited balance sheet and the related statement of income
and cash flows for such Fiscal Year, all in reasonable detail acceptable to City, certified by an
appropriate financial officer of Corporation as accurately presenting the financial position of
Corporation, Corporation shall also deliver to City, no later than one hundred twenty (120) days
following the end of any Fiscal Year, an audited balance sheet and the related statement of income and
cash flows for such Fiscal ¥Year, certiffed by a Certified Public Accountant or reputable accounting firm,
acceptable to City, as accurately presenting the financial position of Corporation, including the receipt
and all expenditures and other uses of Assessment Funds, and of all other funds from sources other than

the Assessments.

Section 6.5  Books and Records. -Corporation shall establish and maintain accurate files and
records of all aspects of the Management District Plan and the matters funded in whole or in part with
Assessment Funds during the term of this Agreement, and shall follow generally accepted accounting
principals, Without limiting the scope of the foregoing, Corporation shall establish and maintain
accurate financial books and accounting records relating to Eligible Expenses incurred and Assessment
Funds received and expended under this Agreement, together with all invoices, documents, payrolls,
time records and other data related to the matters covered by this Agreement, whether funded in whole
or in part with Assessment Funds, Corporation shall maintain all of the files, records, books, invoices,
documents, payrolis and other data required to be maintained under this Section in a readily accessible
location and condition for a period of not less than five (5) years after final disbursement under this
Agreement or until any final audit has been fully completed to the satisfaction of the Controller,

whichever is Iater.

Section 6.6  Inspection and Audit. Corporation shall make available to City, its employees
and authorized representatives, during regular business hours all of the files, records, books, invoices,
docurnents, payrolls, tax returns and statements and other data required to be established and maintained
by Corporation under this Agreement and applicable law. Corporation shall permit City, its employees
and authorized representatives to inspect, audit, examine, make and retain duplicate copies, and make
excerpts and transcripts from any of the foregoing, The rights of City pursuant to this Section shall ‘ !
remain in effect so long as Corporation has the obligation to maintain such files, records, books, :
invoices, documents, payrolls, tax returns and statements and other data under this Article 6,

Section 6.7  Submitting False Claims; Monetary Penalties. Corporation acknowledges and

agrees that it is a "Corporation” under and is subject to San Francisco Administrative Code Section
21.35, Under such Section 21.35, any Corporation, subcontractor or consultant who submits a false
claim shall be liable to City for three times the amount of damages which City sustains because of the
false claim. A Corporation, subcontractor or consultant who submits a false claim shall also be liable to
City for the costs, including attorney's fees, of a civil action brought to recover any of those penalties or
damages, and may be liable to City for a civil penalty of up to ten thousand dollars ($10,000) for each
false claim. A Corporation, subcontractor or consultant will be deemed to have submitted a false claim
to City if the Corporation, subcontractor or consultant: (i) knowingly presents or causes fo be presented
to an officer or employee of City a false claim or request for payment or approval; (ii) knowingly makes, -
uses, or causes to be made or used a false record or statement to get a false claim paid or approved by
City; (iii) conspires to defraud City by getting a false claim allowed or paid by City; (iv) knowingly
makes, uses, or causes to be made or used & false record or statement to conceal, avoid, or decrease an
gbligation to pay or transmit money or property to City; or (v) is a beneficiary of an inadvertent
“Submission of a false claim to City, subsequently discovers the falsity of the claim, and fails to disclose
the false claim to City within 3 reasonable time after discovery of the false claim. ‘ :
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ARTICLE7
TAXES

. \

Section 7.1  Corporation to Pay All Taxes, Corporation shall pay to the appropriate
governmental authority, as and when due, any and all taxes, fees, assessments or other governmental
charges, including possessory interest taxes and California sales and use taxes, levied upon or in
connection with this Agreement, the Management District Plan, the Assessment Funds or any of the
activities contemplated by this Agreement.

Section 7.2 Use of City Real Property. If at any time this Agreement entitles Corporation to
the possession, occupancy or use of City real property for private gain, the following provisions shall

apply: - ' _ y
(2) Corporation, on behalf of itself and any subconfractors, successors and assigns,
recognizes and understands that this Agreement may create a possessory interest subject to property
taxation and Corporation, and any subcontractor, suceessor or assign, may be subject to the payment of
- such taxes. )

(b) Corporation, on behalf of itself and any subcontractors, successors and assigns, further
recognizes and understands that dny assignment permitted hereunder and any exercise of any option to
renew or other extension of this Agreement may constitute a change in ownership for purposes of
property taxation and therefore may result in a revaluation of any possessory interest created hereunder.
Corporation shall report any assignment or other transfer of any interest in this Agreement or any
renewal or extension thereof to the Assessor within sixty (60) days after such assighment, transfer,
renewal or extension.

_ (c) Corporation shall provide such other information as may be requested by City to enable
City to comply with any reporting requirements under applicable law with respect to possessory
interests, ‘ _

Section 7.3  Earned Income Credit ggi’g Forms. Administrative Code section 120 requires
that employers provide their employees with IRS Form W-5 (The Eamed Income Credit Advance

Payment Certiﬁcattt?‘ and the IRS EIC Schedule, as set forth below. Employers can locate these forms at
the IRS Office, on the Internet, or anywhere that Federal Tax Forms can be found. '

(2) Corporation shall provide EIC Forms to each Eligible Employee at each of the following
times: (i) within thirty (30) days following the date on which this Agreement becomes effective (unless
Corporation has already provided such EIC Forms at least once during the calendar year in which such .
effective date falls); (ii) promptly after any Eligible Employee is hired by Corporation; and (iii) annually

" between January 1 and January 31 of each calendar year during the term of this Agreement.

(b)  Failure to comply with any requirement contained in subparagraph (a) of this Section
shall constitute a material breach by Corporation of the terms of this Agreement, If, within thirty (30)
days after Corporation receives written notice of such a breach, Corporation fails to cure such breach or,
if such breach cannot reasonably be cured within such period of thirty (30) days, Corporation fails to
commence efforts to cure within such period or thereafter fails to diligently pursue such cure to
completion, the City may pursue any rights or remedies available under this Agreement or under
“applicable law.

(¢)  Any Subcontract entered into by Corporation shall require the subcontractor to comply,
as to the subcontractor’s Eligible Employees, with each of the terms of this section.

(d) . Capitalized terms used in this Section and not defined in this Agreement shall have the
meanings assigned to such terms in Section 120 of the San Francisco Administrative Code.
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ARTICLE §
REPRESENTATIONS AND WARRANTIES

Corporation represents and warrants each of the following as of the date of this Agreement and at all
times throughout the term of this Agreement:

Section 8.1  Organization; Authorization. Corporation is a nonprofit corporation, duly
organized and validly existing and in good standing under the laws of the State of California.
Corporation has applied for and shall diligently pursue, and once established, shall maintain valid
nonprofit status under Section 501(c) [INSERT # FOR TYPE OF NONPROFIT STATUS
APPLYED FOR] of the United States Internal Revenue Code of 1986, as amended, and all rules and
regulations promulgated under such Section. Corporation has duly authorized by all necessary action
the execution, delivery and performance of this Agreement. Corporation has duly executed and -
delivered this Agreement and this Agreement constitutes a legal, valid and binding obligation of
Corporation, enforceable against Corporation in accordance with the terms hereof.

Section 8.2  Location. Corporation's operations, offices and headquarters are located at the
address for notices set forth in Section 15. All aspects of the Management District Plan will be
implemented within the geographic boundaries of the District specified in the Management District Plan,

Section 8.3 No Misstatements. No document furnished or to be furnished by Corporation to
- City in connection with the this Agreement, Annual Report, any Disbursement Request or any other
document relating to any of the foregoing, contains or will contain any untrue statement of material fact
or omits or will omit a material fact necessary to make the statements contained therein not misleading,
under the circumstances under which any such statement shall have been made.

Section 8.4 Conflict of Interest. Through its execution of this Agreement, Corporation
acknowledges that it is familiar with the provision of Section 15.103 of the City's Charter, Article III,
Chapter 2 of the City's Campaign and Governmental Conduct Code, and Section 87100 et seq. and
Section 1090 et seq. of the Government Code of the State of California, and certifies that it does not
know of any facts which constitutes a violation of said provisions and agrees that it will immediately
notify the City if it becomes aware of any such fact during the term of this Agreement.

Section 8.5 No Other Agreements with City. Except as expressly itemized in an attachment
to this Agreement, neither Corporation nor any of Corporation's affiliates, officers, directors or _
employees has any interest, however remote, i any other agreement with City including any

commission, department or other subdivision thereof,

Section 8.6  Subcontracts. Corporation has not entered into any agreement, arrangement or
understanding with any other person or entity pursuant to which such person or entity will implement or
assist in implementing all or any portion of the Management District Plan, except as expressly itemized
in an attachment 1o this Agreement, which attachment shall include true and correct copies of all
contracts with such person or entity, By executing this Agreement, Corporation certifies that it has not
and shall not enter info any subcontract unless the subcontracting party agrees in writing to the terms
and conditions set forth in this Agreement applicable to Corporation

* Section 8.7  Eligibility to Receive Government Funds. By executing this Agreement,
Corporation certifies that Corporation is not suspended, debarred or otherwise excluded from

. participation in federal assistance programs. Corporation further certifies that it is not suspended,
debarred or otherwise excluded from being awarded contracts from the State of California or the City, or

from participation in assistance programs funded by the State of California. Corporation acknowledges -

that this certification of eligibility to receive federal, state and local funds is a material term of the '

Agreement. .
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ARTICLE 8
INDEMNIFICATION AND GENERAL LIABILITY

Section 9.1  Indemnification. Corporation shall indemnify, protect, defend and hold harmless
each of the Indemnified Parties from and against any and all Logses arising from, in connection with ot
caused by: (a) a maferial breach of this Agreement by Corporation; (b) a material breach of any

-representation or warranty of Corporation contained in this Agreement; (¢) any personal injury caused,
directly or indirectly, by any act or omission of Corporation or its employees, subcontractors or agents;
(d) any property damage caused, directly or indirectly by any act or omission of Corporation or its
employees, subcontractors or agents; (¢) the use, misuse or failure of any equipment or facility used by
Corporation, or by any of its employees, subcontractors or agents, regardless of whether such equipment
or facility is furnished, rented or loaned to Corporation by an Indemnified Party; (f) any tax, fee,
assessment or other charge for which Corporation is responsible under Article 7; or (g) any infringement
of patent rights, copyright, trade secret or any other proprietary right or trademark of any person or
entity in consequence of the use by any Indemnified Party of any goods or services firnished to such
Indemnified Party in connection with this Agreement, Corporation's obligations under the immediately
preceding sentence shall apply to any Loss that is cansed in whole or in part by the active or passive
negligence of any Indemnified Party, but shall exclude any Loss caused solely by the willful misconduct
of the Indemnified Party. The foregoing indemnity shall include, without limitation, reasonable fees of
attorneys, consultants and experts and related costs and City’s costs of investigating any claims against

the City.

Section 9.2  Duty to Defend; Notice of Loss. Corporation acknowledges and agrees that its
obligation fo defend the Indemnified Parties under Section 9.1: (a) is an immediate obligation, -
independent of its other obligations hereunder; (b) applies to any Loss which actually or potentially falls
within the scope of Section 9.1, regardless of whether the allegations asserted in connection with such
Loss are or may be groundless, false or fraudulent; and (¢) arises at the time the Loss is tendered to
Corporation by the Indemnified Party and continues at all times thereafter. The Indemnified Party shall
give Corporation prompt notice of any Loss under Section 9.1 and Corporation shall have the rightto = -
defend, settle and compromise any such Loss; provided, however, that the Indemnified Party shall have
the right to retain its own counsel at the expense of Corporation if representation of such Indemnified
Party by the counsel retained by Corporation would be inappropriate due to conflicts of interest between
such Indemnified Party and Corporation. An Indemnified Party's failure to notify Corporation promptly
of any Loss shall not relieve Corporation of any liability to such Indemnified Party pursuant to Section
9.1, unless such failure materially impairs Corporation’s ability to defend such Loss. Corporation shall
seck the Indemnified Party's prior written consent to settle or compromise any Loss if Corporation
contends that such Indemnified Party shares in liability with respect thereto..

-Section 9.3  Incidental and Consequential Damages. Losses covered under this Article 9
shall include any and all incidental and consequential damages resulting in whole or in part from
Corporation's acts or omissions. Nothing in this Agreement shall constitute a waiver or limitation of any
rights that any Indemnified Party may have under applicable law with respect to such damages.

Section 9.4  LIMITATION ON LIABILITY OF CITY.. CITY'S OBLIGATIONS UNDER
THIS AGREEMENT SHALL BE LIMITED TO THE AGGREGATE AMOUNT OF ASSESSMENT
FUNDS ACTUALLY DISBURSED HEREUNDER. NOTWITHSTANDING ANY OTHER
PROVISION CONTAINED IN THIS AGREEMENT, OR ANY OTHER DOCUMENT OR
COMMUNICATION RELATING TO THIS AGREEMENT, IN NO EVENT SHALL CITY BE
LIABLE, REGARDLESS OF WHETHER ANY CLAIM IS BASED ON CONTRACT OR TORT,
FOR ANY SPECIAL, CONSEQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES, INCLUDING
LOST PROFITS, ARISING QUT OF OR IN CONNECTION WITH THIS AGREEMENT, THE
ASSESSMENT FUNDS, THE MANAGEMENT DISTRICT PLAN OR ANY ACTIVITIE
PERFORMED IN CONNECTION WITH THIS AGREEMENT. '
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ARTICLE 10
INSURANCE

Section 10.1 Types and Amounts of Coverage. Without limiting Corporation's liability
pursuant to Article 9, Corporation shall maintain in force, during the full term of this Agreement,

insurance in the following amounts and coverages:

g (&) Workers’ Compensation, in statutory amounts, with Employers® Liability Limits not less
than one million dollars _($1,000,000) each accident. : '

: b) Commercial General Liabilityinsurancc with limits not less than one million dollars ~
{$1,000,000) each occurrence Combined Single Limit for Bodily Injury and Property Damage, including
Confractual Liability, Personal Injury, Products and Completed Operations.

c Commercial Automobile Liability Insurance with limits not less than one million dollars
($1,000,000) each oceurrence Combined Single Limit for Bodily Injury and Property Damage, including
Owned, Non-Owned and Hired auto coverage, as applicable. :

Section 10.2 Additional Requirements for General and Automobile Coverage.
Commercial General Liability and Commercial Automobile Liability insurance policies shall;

(a)  Name as additional insured City and its officers, agents and employees.

(b)  Provide that such policies are primary insurance to any other insurance available to the
Additional Insureds, with respect to any claims arising out of this Agréement, and that insurance applies
separately fo each insured against whom claim is made or suit is brought, except with respect to limits of
liability. '

Section 10.3 Additional Requirements for All Policies. All policies shall provide at least
thirty (30} days' advance written notice to City of cancellation or reduction in coverage mailed to City's
address for notices pursuant to Article 15. ) :

Section 10.4 Required Post-Expiration Coverage. Should any of the insurance required
hereunder be provided under a claims-made form, Corporation shall maintain such coverage
continuously throughout the term of this Agreement and, without lapse, for a period of three (3) years
- beyond the expiration or termination of this Agreement, to the effect that, should occurrences during the
term hereof give rise to claims made after expiration or termination of the Agreement, such claims shall
be covered by such claims-made policies,

Section 10.5 General Annual Agoregate Limit/Inclusion of Claims Investigation or Legal

Defense Costs. Should any of the insurance required hereunder be provided under a form of coverage
that includes a general annual aggregate limit or provides that claims investigation or legal defense costs
- be included in such general annual aggregate limit, such general annual aggregate limit shall be double
the occurrence or claims limits specified above, :

Section 10.6 Evidence of Insurance. Before commencing any operations under this
Agreement, Corporation shall furnish to City certificates of insurance, and additional insured policy
endorsements, in form and with insurers satisfactory fo City, evidencing all coverages set forth above,
and shall furnish complete copies of policies promptly upon City's request. Before commencing any
operations under this Agreement, Corporation shall do the following: (a) furnish to City certificates of
insurance and additional insured policy endorsements with insurers with ratings comparable to A-, VIII
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ot higher, that are authorized to do business in the State of California, and that are satisfactory to City, in
form evidencing all coverages set forth above, and (b) furnish complete copies of policies promptly
upon City request. Failure to maintain insurance shall constitute a material breach of this Agreement.

Section 10.7 Effect of Approval. Approval of any insurance by City shall not relieve or
decrease the liability of Corporation hereunder. '

Section 10.8 Adjustments to Types and Amounts of Coverage. The City may require
Corporation to provide types of insurance coverage different than as set forth in this Article 10, and
insurance coverage in amounts higher than as set forth in this Article 10, as may be required by the
City's Risk Manager. City shall provide written notice of such changes in types and amounts of
coverage not less than ninety (90) days before Corporation's obligation to obtain and thereafter maintain
such additional type(s) of coverage, or coverage in amounts higher than as set forth herein, becomes
effective, '

ARTICLE 11 |
EVENTS OF DEFAULT AND REMEDIES

Section 11.1°  Events of Default. The occurrence of any one or more of the foliowing events
shall constitute an "BEvent of Default" under this Agreement:

()  False Statement. Any statement, representation or warranty contained in this
Agreement, in the Application Documents, in any Disburssment Request or in any other document
submitted to City under this Agreement is found by City to be false or misleading.

(b)  Failure to Provide Yusurance. Corporation fails to provide or maintain in effect any
policy of insurance required in Article 10,

(c)  Failure to Comply with Applicable Laws. Corporation fails to perform or breaches any

of the terms or provisions of Article 16.

(d)  Failare to Perform Other Covenants. Corporation fails to perform or breaches any
other agreement or covenant of this Agreement to be performed or observed by Corporation as and when
performance or observance is due and such failure or breach continues for a period of ten (10) days after
the date on which such performance or observance is due. -

(e) Cross Default. Cotporation defaults under any other agreement between Corporation
and City (after expiration of any grace period expressly stated in such agreement).

: i) Yoluntary Insolvency., Corporation (i) is generally not paying its debts as they become

due, (ii) files, or consents by answer or otherwise to the filing against it of, a petition for relief or
reorganization or arrangement or any other petition in bankruptey or for liquidation or to take advantage
of any bankruptcy, insolvency or other debtors' relief Iaw of any jurisdiction, (iii) makes an assignment
for the benefit of its creditors, (iv} consents to the appointment of a custodian, receiver, trustee or other
officer with similar powers of Corporation or of any substantial part of Corporation's property or (v)
takes action for the purpose of any of the foregoing,

& ()  Involuntary Insolvency. Without consent by Corporation, a court or government
authority enters an order, and such order is not vacated within ten (10) days, (i) appointing a custodian,
receiver, trustee or other officer with similar powers with respect to Corporation or with respect to any
substantial part of Corporation's property, (ii) constituting an order for relief or approving a petition for
relief or reorganization or arrangement or any other petition in bankruptcy or for liquidation or to take
advantage of any bankruptcy, insolvency or other debtors' relief law of any jurisdiction or (jif) ordering
the dissolution; winding-up or lignidation of Corporation, : : ,
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, Section 11.2 Remedies Upon Event of Default. Upon and during the continuance of an Event
of Default, City may do any of the following, individually or in combination with any other remedy:

(8  Termination. City may terminate this Agreement by giving a written termination notice
to Corporation and, on the date specified in such notice, this Agreement shall terminate and all rights of
Corporation hereunder shall be extingnished. In the event of such termination, Corporation shall not be
entitled to receive any further disbursement of Assessment Funds. -

(b)  Withhelding of Assessment Funds. City may withhold all or any portion of

Assessment Funds not yet disbursed hereunder, regardless of whether the Controller previously
“approved the disbursement of the Assessment Funds. Any Assessment Funds withheld pursuant to this
Section gnd subsequently disbursed to Corporation after cure of applicable Events of Default may be

disbursed without interest.

(c)  Offset. City may offset against all or any portion of undisbursed Assessment Funds
hereunder or against any payments due to Corporation under any other agreement between Corporation
and City the amount of any ouistanding Loss incurred by any Indemnified Party, including any Loss
incurred as a result of the Event of Default.

(d)  Return of Assessment Funds. City may demand the immediate return of any previously

disbursed Assessment Funds that bave been claimed or expended by Corporation in breach of the terms
of this Agreement, together with interest thereon from the date of disbursement at the maximum rate

permitted under applicable law.

Section 11,3  Remedies Nonexclusive, Each of the remedies provided for in this Agreement
may be exercised individually or in combination with any other remedy available hereunder or under
applicable laws, rules and regulations. The remedies contained herein are in addition to all other
remedies available to City at law or in equity by statute or otherwise and the exercise of any such
remedy shall not preclude or in any way be deemed to waive any other remedy.

Section 11.4 Use of Assessments and Refunds Upon Disestablishment of District or
Termination of Agreement.

(@) Upon the disestablishment of the District, any remaining revenues, after all outstanding
debts are paid, derived from the levy of the Assessments, or derived from the sale of assets acquired
with Assessment Funds, shall be refunded to the owners of the Identified Parcels who paid the
Assessment, or on whose behalf the Assessment was paid, applying the same method and basis that was
used to calculate the Assessments in the fiscal year in which the District is disestablished. All
outstanding Assessment Funds collected after disestablishment shall be spent on Improvements and
Activities specified in the Management District Plan in accordance with Section 36671 of the Streets

and Highways Code.

(b)  Ifthe disestablishment ocenrs before the Assessments are included on the property tax
bills or billed directly, sent fo the owners of Identified Parcels for the Fiscal Year in which the District is
disestablished, the method and basis that was used to calculate the Assessments in the immediate prior
Fiscal Year shall be used to calculate the amount of any refind to the owners of the Identified Parcels
“Who paid the Assessment, or on whose behalf the Assessment was paid. |

(¢} The City shall refund and dispose of Assessment Funds as set forth in subsections (a) and
(b) of this Section if this Agreement is terminated for any reason and either of the following occurs: (i)
the Board of Supervisors determines, in its sole discretion, not to enter into an agreement with a
different nonprofit entity as the Owners' Association for purpeses of implementing the Management
District Plan, or (ii) the Board of Supervisors initiates disestablishment proceedings under Section 36670
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(2)  Limitations. In no event may Corporation subcontract or delegate for the
implementation of the whole of the Management District Plan. Corporation may subcontract with any
person or entity acceptable to the City; provided, however, that Corporation shall not thereby be relieved
from any liability or obligation under this Agreement and, as between City and Corporation, Corporation
shall be responsible for the acts, defaults and omissions of any subcontractor or its agents or employees
as fully as if they were the acts, defaults or omissions of Corporation. Corpdration shall ensure that its
subcontractors comply with all of the terms of this Agreement, insofar as they apply to the subcontracted
portion of the Management District Plan. All references herein to duties and obligations of Corporation
shall be deemed to pertain also 1o all subscontractors to the extent applicable. A default by any
subcontractor shall be deemed to be an Event of Default hereunder. Nothing contained in this
Agreement shall create any contractual relationship between any subcontractor and City.

(b)  Terms of Subcontract. Fach subcontract shall be in form and substance acceptable to
City and shall expressly provide that it may be assigned to City without the prior consent of the '
subcontractor. In addition, each subcontract shall incorporate all of the terms of this Agreement, insofar
as they apply fo the subcontracted portion of the Management District Plan. Without limiting the scope
of the foregoing, each subcontract shall provide City, with respect to the subcontractor, the audit and
inspection rights set forth in Article 6. Upon the request of City, Corporation shall promptly furnish to
City true and correct copies of each subcontract permitted hereunder.

Section 13.4 Corporation Retains Resgonsibili_t_g. Corporation shall in all events remain

liable for the performance by any assignee or subcontractor of all of the covenants, terms and conditions
contained in this Agreement.

ARTICLE 14
INDEPENDENT CORPORATION STATUS

Section 14.1 Nature of Apreement. Corporation shall be deemed at all times to be an
independent Corporation and is solely responsible for the manner in which Corporation implements the
Management District Plan and uses the Assessment Funds; Corporation shall at all times remain solely
liable for the acts and omissions of Corporation, its officers and directors, smployees and agents,
Nothing in this Agreement shall be construed as creating a partnership, joint venture, employment or
agency relationship between City and Corporation.

Section 14.2 Direction. Any terms in this Agreement referring to direction or instruction from
the City or any Indemnified Party shall be construed as providing for direction as to policy and the result
of Corporation's work only, and not as to the means by which such a result is obtained,

Section 14.3 Conseguences of Recharacterization.

{a) Should City, in its discretion, or a relevant taxing authority such as the Internal Revenue
- Service or the State Employment Development Division, or both, determine that Corporation is an
employee for purposes of collection of any employment taxes, the amounts payable under this
Agreement shall be reduced by amounts equal to both the employee and employer portions of the tax
due (and offsetting any credits for amounts already paid by Corporation which can be applied against
(his liebility). City shall subsequently forward such amounts to the relevant taxing authority.

(b) Should a relevant taxing authority determine a liability for past services performed by
Corporation for City, upon notification of such fact by City, Corporation shall promptly remit such
amount due or arrange with City to have the amount due withheld from future payments to Corporation
under this Agreement (again, offsetting any amounts already paid by Corporation which can be applied
as a credit against such liability). _
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(¢) A determination of employment status pursuant to either subsection (&) or (b) of this
Section 14.3 shall be solely for the purposes of the particular tax in question, and for all other purposes
of this Agreement, Corporation shall not be considered an employee of City, Notwithstanding the
foregoing, if any court, arbitrator, or administrative authority determine that Corporation is an employee
for any other purpose, Corporation agrees to a reduction in City's financial obligation hereunder such
that the aggregate amount of Assessment Funds under this Agreement does not exceed what would have
been the amownt of such Assessment Funds had the court, arbitrator, or administrative authority had not

determined that Corporation was an employee.

: ARTICLE 15 .
NOTICES AND OTHER COMMUNICATIONS

Section 15.1 Requirements. Unless otherwise specifically provided herein, all notices,
consents, directions, approvals, instructions, requests and other communications hereunder shall be in
writing, shall be addressed to the person and address set forth below and shall be (a) deposited in the
U.S. mail, first class, certified with return receipt requested and with appropriate postage, or (b) hand

delivered.

If to the City:

Mayor's Office of Economic and Workforce Development
City Hall, Room 448

1 Dr. Carlton B. Goodlett Place,

San Francisco, CA_ 94102

Attn: Director

If to Corporation:

Castro/Upper Market Community Benefit District

C/0 Merchants of Upper Market and Castro (MUMC)

584 Castro Street #333

SFCA 94114

Attn: Herb Cohn, Richard Magary, Gustavo Serina, Paul Moffit & Ken Stram
Facsimile No. (415) 674-7719

Section 15.2 Effective Date. All communications sent in accordance with Section 15.1 shall
become effective on the date of receipt. Such date of receipt shall be determined by: (a) if mailed, the
_ return receipt, completed by the U.S. postal service; (b) if sent via hand delivery, a receipt executed by a
duly authorized agent of the party to.whom the notice was sent; or (c) if sent via facsimile, the date of
telephonic confirmation of receipt by a duly authorized agent of the party to whom the notice was sent
or, if such confirmation is not reasonably practicable, the date indicated in the facsimile machine

transmission report of the party giving such notice,

_ Section 15.3 Change of Address. From time to time any party hereto may designate a new
saddress for purposes of this Article by notice to the other party. :
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ARTICLE 16
COMPLIANCE

Section 16.1 Disadvantaged Business Futerprise Utilization; Liquidated Damages. If
Corporation enters into an agreement for construction or construction-related services with any person
("Contractor") that would be subject to the Disadvantaged Business Enterprise Ordinance set forth in
Chapter 14A of the San Francisco Administrative Code, Corporation shall include in its agreement with
such Coniractor provisions requiring Contractor to comply with such ordinance, substantlally as follows:

() The DBE QOrdinance

Contractor, shall comply with all the requirements of the Disadvantaged Business
Enterprise Ordinance set forth in Chapter 14A of the San Francisco Administrative Code as it
now exists or as it may be amended in the future (collectively the “DBE Ordinance™), provided
such amendments do not materially increase Contractor's obligations or liabilities, or materially
diminish Contractor's rights, under this Agreement. Such provisions of the DBE Ordinance are
incorporated by reference and made a part of this Agreement as though fully set forth in this
section. Contractor’s willfil failure to comply with any applicable provision of the DBE
Ordinance is a material breach of Contractor's obligations under this Agreement and shall entitle
City, subject to any applicable notice and cire provisions set forth in this Agreement, to exercise
any of the remedies provided for under this Agreement, under the DBE Ordinance or otherwise
available at law or in equity, which remedies shall be cumulative unless this Agreement
expressly provides that any remedy is exclugive. In addition, Contractor shail comply fully with
all other applicable local, state and federal laws prohibiting discrimination and requiring equal
opportunity in contracting, including subcontracting.

(b) Compliance and Enforcement
L Enforcement

If Contractor willfully fails to comply with any of the provisions of the DBE Ordinance,
the rules and regulations implementing the DBE Ordinance, or the provisions of this Agreement
pertaining to DBE participation, Contractor shall be liable for liquidated damages in an amount
equal to Confractor’s net profit on this Agreement, or 10% of the total amount of this Agreement,
or $1,000, whichever is greatest, The Director of the City’s Human Rights Commission or any
other public official authorized to enforce the DBE Ordinance (separately and collectively, the
“Director of HRC”) may also impose other sanctions against Contractor authorized in the DBE
Ordinance, including declering the Contractor to be irresponsible and ineligible to contract with
the City for a period of up to five years or revocation of the Contractor’s DBE certification. The
Director of HRC will determine the sanctions to be imposed, including the amount of liquidated
damages, after investigation pursuant to Administrative Code §14A.13(B).

By entering into this Agreement, Coniractor acknowledges and agrees that any liquidated
damages assessed by the Director of the HRC shall be-payable to City upon demand. Contractor
further acknowledges and agrees that any liquidated damages assessed may be w1thheld &om
any monies due to Contractor on any contract with City,
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Contractor agrees to maintain records necessary for monitoring its compliance with the
. DBE Ordinance for a period of three yedrs following termination or expiration of this

Agreement, and shall make such records available for audit and inspection by the Director of
HRC or the Controller upon request.

2. Subcontracting Goals If Contractor Will Use Subcontractors

The DBE subcontracting participation goal for this contract shall be established by HRC.
Contractor shall fulfill the subcontracting commitment made in its bid or proposal. Each invoice
submitted to City for payment shall include the information required in HRC Form 7 and Form
9. Failure to provide HRC Form 7 and Form 9 with each invoice submitted by Confractor shall
entitle City to withhold 20% of the amount of that invoice until HRC Form 7 and Form 9 is

provided by Contractor,

Contractor shall not participate in any back contracting to the Contractor or lower-tier
subcontraciors, as defined in the DBE Ordinance, for any purpose inconsistent with the -
provisions of the DBE Ordinance, its implementing rules and regulations, or this Section,

3. - Subcontract Langnage Requirements

Contractor shall incorporate the DBE Ordinance into each subcontract made in the
fulfillment of Contractor's obligations under this Agreement and require each subcontractor to .
agree and comply with provisions of the ordinance applicable to subcontractors.

Confractor shall include in all subcontracts with DBEs made in fulfillment of
Contractor’s obligations under this Agreement, a provision requiring Contractor to compensate
any DBE subcontractor for damages for breach of contract or liquidated damages equal to 5% of
the subcontract amount, whichever is greater, if Contractor does not fulfill its commitment to use
the DBE subcontractor as specified in the bid or proposal, unless Contractor received advance
_ approval from the Director of HRC and Purchasing to substitute subcontractors or to otherwise

modify the commitments in the bid or proposal. Such provisions shall also state that it is
enforceable in a court of competent jurisdiction.

Subcontracts shall require the subcontractor to maintain records necessary for monitoring
its compliance with the DBE Ordinance for a period of three years following termination of this
contract and to make such records available for audit and inspection by the Director of HRC or

the Controller upon request,
4. Payment of Subcontractors

Contractor shall pay its subcontractors within three working days after receiving payment
from the City unless Contractor notifies the Director of HRC in writing within ten working days
prior to receiving payment from the City that there is a bona fide dispute between Contractor and
its subcontractor and the Director waives the three-day payment requirement, in which case
Contractor may withhold the disputed amount but shall pay the undisputed amount.

Contractor further agrees, within ten working days following receipt of payment from the
City, to file an affidavit (HRC Form 9) with the Controller, under penalty of perjury, that the -
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Contractor has paid all subcontractors. The affidavit shall provide the names and addresses of all
subcontractors and the amount paid to each. Failure to provide such affidavit may subject
Contractor to enforcement procedure under Administrative Code §14A.13.

Section 16.2 Nondiscriminations Penalties.

“{a)  Corporation Shall Not Discriminate. In the performance of this Agreement,
Corporation agrees not to discriminate against any employee, City and County employee working with
such Corporation or subcontractor, applicant for employment with such Corporation or subcontractor, or
against any person seeking accommodations, advantages, facilities, privileges, services, or membership
in all business, social, or other establishments or organizations, on the basis of the fact or perception of a
person’s race, color, creed, religion, national origin, ancestry, age, height, weight, sex, sexual
orientation, gender identity, domestic partner status, marital status, disability or Acquired Immune
- Deficiency Syndrome or HIV status (AIDS/HIV status), or association with members of such protected
classes, or in retaliation for opposition to discrimination against such classes. ‘

‘ (t)  Subcentracts. Corporation shall incorporate by reference in all subcontracts the .

provisions of Sections 12B.2(a), 12B.2(c)~(k), and 12C.3 of the San Francisco Administrative Code and
shall require all subcontractors to comply with such provisions, if, depending on the subject matter and
terms and conditions of such subcontract, such provisions would be apply to Corporation if the
subcontract was a contract to which the City was a party. Corporation’s failure to comply with the
obligations in this subsection shall constitute a material breach of this Agreement.

(¢)  Non-Discrimination in Benefits. Corporation does not as of the date of this Agreement
and will not during the term of this Agreement, in any of its operations in San Francisco or where the
work is being performed for the City or elsewhere within the United States, discriminate in the provision
of bereavement leave, family medical leave, health benefits, membership or membership discounts,
moving expenses, pension and retirement benefits or travel benefits, as well as any benefits other than
the benefits specified above, between employees with domestic partners and employees with spouses,
and/or between the domestic partners.and spouses of such employees, where the domestic partnership
has been registered with a governmental entity pursuant to state or local taw authorizing such
registration, subject to the conditions set forth in Section 12B.2(b) of the San Francisco Administrativ

Code. .

(d)  Condition to Contract. As a condition to this Agreement, Corporation shall execute the -
“Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits” form (Form HRC-12B-101)
. with supporting documentation and secure the approval of the form by the San Francisco Human Rights

Commission. :

(¢)  Incorporation of Administrative Code Provisions by Reference. The provisions of

Chapters 12B and 12C of the San Francisco Administrative Code are incorporated in this Section by
reference and made a part of this Agreement as though fully set forth herein. Corporation shall comply
fully with and be bound by all of the provisions that apply to this Agreement under such Chapters of the
Administrative Code, including the remedies provided in such Chapters. Without limiting the foregoing,
Corporation understands that pursuant to Section 12B.2(h) of the San Francisco Administrative Code, a
penalty of fifty dollars ($50) for each person for each calendar day during which such person was
_discriminated against in violation of the provisions of this Agreement may be assessed against

" Corporation and/or deducted from any payments due Corporation.

Section 16.3 MacBride Principles--Northern Ireland. Pursuant to San Francisco

Administrative Code Section 12F.5, City urges companies doing business in Northern Ireland to move
towards resolving employment inequities, and encourages such companies to abide by the MacBride
Principles. City urges San Francisco companies to do business with corporations that abide by the
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MacBride Principles. By signing below; the person executing this agreement on behalf of Corporation
acknowledges and agrees that he or she has read and understood this section

Section 16.4 Tropical Hafdwood and Virgin Redwood Ban. Pursuant io § 804(b) of the San
Francisco Environment Code, City urges all Corporations not to import, purchase, obtain, or use forany
purpose, any tropical hardwood, tropical har@wood wood product, virgin redwood or virgin redwood

wood product.

Section 16.5 Drug-Free Workplace Policy. Corporation acknowledges that pursuant to the
Federal Drug-Free Workplace Act of 1989, the unlawful manufacture, distribution, dispensation,
possession, or use of a controlled substance is prohibited on City premises, Corporation and its
employees, agents or assigns shall comply with all terms and provisions of such Act and the rules and

regulations promulgated thereunder.

Section 16.6 Resource Counservation; Liguidated Damages. Chapter 5 of the San Francisco
Environment Code (Resource Conservation) is incorporated herein by reference. Failure by Corporation
to comply with any of the applicable requirements of Chapter 5 will be deemed a material breach of
contract. If Corporation fails to comply in good faith with any of the provisions of Chapter 5,
Corporation shall be liable for liquidated damages in an amount equal to Corporation's net profit under
this Agreement, or five percent (5%) of the total contract amount , whichever is greater. Corporation
acknowledges and agrees that the liguidated damages assessed shall be payable to City upon demand
and may be offset against any monies due to Corporation from any contract with City.

Section 16,7 Compliance with ADA. Corporation acknowledges that, pursuant to the ADA,
programs, services and other activities provided by a public entity to the public, whether directly or
through a Corporation or Corporation, must be accessible to the disabled public. Corporation shall not
discriminate against any person protected under the ADA in connection with all or any portion of the
Management District Plan and shall comply at all times with the provisions of the ADA.

‘ Section 16.8 Reguiring Minimum Compensation for Employees. Corporation agrees 10
comply fully with and be bound by all of the provisions of the Minimum Compensation Ordinance
(MCO), as set forth in San Francisco Administrative Code Chapter 12P (Chapter 12P), including the
remedies provided, and implementing guidelines and rules, The provisions of Chapter 12P are
incorporated herein by reference and made a part of this Agreement as though fully set forth. The text
of the MCO is available on the web at http://www.sfgov.org/oca/lwih.htm. Capitalized terms used in
this Section and not defined in this Agreement shall have the meanings assigned to such terms in *
Chapter 12P. Consistent with the requirements of the MCO, Corporation agrees to all of the following:

(a)  For each hour worked by a Covered Employee during a Pay Period on work funded under
the City contract during the term of this Agreement, Corporation shall provide to the Covered Employee
no less than the Minimum Compensation, which includes a minimum hourly wage and compensated and
uncompensated time off consistent with the requirements of the MCO. For the hourly gross
compensation portion of the MCO, the Corporation shall pay a minimum of $10.77 an hour beginning
January 1, 2005 and for the remainder of the term of this Agreement; provided, however, that if’
Corporation is a Nonprofit Corporation or & public entity, it shall be required to pay a2 minimum of $9 an

hour for the term of this Agreement.

; (b)  Corporation shall not discharge, reduce in compensation, or otherwise discriminate
against any employee for complaining to the City with regard to Corporation’s compliance or
anticipated compliance with the requirements of the MCO, for opposing any practice proscribed by the
MCO, for participating in proceedings related to the MCO, or for seeking to assert or enforce any rights

under the MCO by any lawful means.
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(¢)  Corporation understands and agrees that the failure to comply with the requirements of
the MCO shall constitute a material breach by Corporation of the terms of this Agreement. The City,
acting through the Contracting Department, shall determine whether such a breach has occurred.

(dy  If, within 30 days after receiving written notice of a breach of this Agreement for
violating the MCO, Corporation fails to cure such breach or, if such breach cannot reasonably be cured
within such period of 30 days, Corporation fails to commence efforts to cure within such period, or
thereafier fails diligently to pursue such cure to completion, the City, acting through the Contracting

- Department, shall have the right to pursue the following rights or remedies and amy rights or remedies
available under applicable law:

The right to charge Corporation an amount equal to the difference between the Mininmm Compensation
and any compensation actually provided to a Covered Employes, togsther with inferest on such amount
from the date payment was due at the maximum rate then permitted by law;

The right to set off all or any poftion of the amount described in Subsection (d)(1) of this Section against
amounts due to Corporation under this Agreement; _ ,

The right to terminate this Agreement in whole or in part;

In the event of a breach by Corporation of the covenant referred to in Subsection (b) of this Section, the
right to seek reinstatement of the employee or to obtain other approp:iate equitable relief} and

The right to bar Corporation from entering into future contracts with the City for three (3) years.

Each of the rights provided in this Subsection (d) shall be exercisable individually or in
combination with any other rights or remedies available to the City. Any amounts realized by the City
pursuant to this subsection shall be paid to the Covered Employee who failed to receive the required
Minimum Compensation, '

’ (e)  Corporation represents and warrants that it is not an entity that was set up, or is being
used, for the purpose of evading the intent of the MCO. '

© Corporation shall keep itself informed of the current requirements of the MCO, including
increases to the hourly gross compensation due Covered Employees under the MCO, and shall provide
prompt written notice to all Covered Employees of any increases in compensation, as well as any written
communications received by the Corporation from the City, which communications are marked to
indicate that they are to be distributed to Covered Employees.

(&) Corporatiorl shall provide reports to the City in accordance with any reporting standards
promulgated by the City under the MCO.

(h)  The Corporation shall provide the City with access to pertinent records after receiving a
written request from the City to do so and being provided at least five (5) business days to respond.

® The City may conduct random audits of Corporation. Random audits shall be (i) noticed
in advance in writing; (ii) limited to ascertaining whether Covered Employees are paid at least the
‘hinimum compensation required by the MCQ; (iii) accomplished through an examination of pertinent
records at a mutually agreed upon time and location within ten (10) days of the written notice; and @iv)
limited to one audit of Corporation every two years for the duration of this Agreement. Nothing in this
Agreement is intended to preclude the City from investigating any report of an alleged violation of the
MCO. ’
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, D Any subcontract entered into by Corporation shall require the subcontractor to comply
with the requirements of the MCO and shall contain contractual obligations substantially the same as
those set forth in this Section. A subcontract means an agreement between the Corporation and a third
party that requires the third party to perform all or a portion of the services covered by this Agreement.

Corporation shall notify the Department of Administrative Services when it enters into such a
subcontract and shall certify to the Department of Administrative Services that it has notified the
subcontractor of the obligations under the MCO and has imposed the requirements of the MCO on the
subcontractor through the provisions of the subconiract. It is Corporation’s obligation to ensure that any
subcontraciors of any tier under this Agreement comply with the requirements of the MCO. Ifany
subcontractor under this Agreement fails to comply, City may pursue any of the remedies set forth in
this Section against Corporation.

(k)  Each Covered Employee is a third-party beneficiary with respect to the requirements of.
subsections (a) and (b) of this Section, and may pursue the following remedies in the event of a breach
by Corporation of subsections (a) and (b), but only after the Covered Employee has provided the notice,
participated in the administrative review hearing, and waited the 21-day period required by the MCO.
Corporation understands and agrees that if the Covered Employes prevails in such action, the Covered
Employee may be awarded: (1) an amount equal to the difference between the Minimum Compensation
and any compensation actually provided to the Covered Employee, together with interest on such
amount from the date payment was due at the maximum rate then permitted by law; (2) in the event of a
breach by Corporation of subsections (a) or (b), the right to seek reinstaternent or to obtain other
appropriate equitable relief; and (3) in the event that the Covered Employee is the prevailing party in
any legal action or proceeding against Corporation arising from this Agreement, the right to obtain all
costs and expenses, including reasonable attorney's fees and disbursements, incurred by the Covered
Employee. Corporation also understands that the MCO provides that if Corporation prevails in any such
action, Corporation may be awarded costs and expenses, including reasonable attorney’s fees and
disbursements, from the Covered Employee if the court determines that the Covered Employee’s action
was Trivolous, vexatious or otherwise an act of bad faith.

0O [f Corporation is exempt from the MCO when this Agreement is executed because the )
cumulative amount of agreements with this department for the fiscal year is less than $25,000 (§50,000
for nonprofits), but Corporation later enters into an agreement or agreements that cause Corporation to
exceed that amount in a fiscal year, Corporation shall thereafter be required to comply with the MCO
under this Agreement. This obligation arises on the effective date of the agreement that causes the j
cumulative amount of agreements between the Corporation and this department to exceed $25,000 :
(850,000 for nonprofits) in the fiscal yeat. :

Section 16.9 Limitations on Countributions, Through execution of this Agreement,
Corporation acknowledges that it is familiar with section 1,126 of the City's Campaign and :
Governmental Conduct Code, which prohibits any person who contracts with the City for the rendition
of personal services or for the furnishing of any material, supplies or equipment to the City, whenever
such transaction would require approval by a City elective officer or the board on which that City
elective officer serves, from making any campaign coniribution to the officer at any time from the
commencement of negotiations of the contract until the later of either (1) the termination of negotiations
for such contract or (2) three months after the date the contract is approved by the City elective officer
or the board on which that City elective officer serves. g

e

Section 16,10 First Seurce Hiring Program.

(a)  Incotporation of Administrative Code Provisions by Reference

~ The provisions of Chapter 83 of the San Francisco Administrative Code are incorporated in this
Section by reference and made a part of this Agreement as though fully set forth herein. Corporation

30 a\cbd's\castrotcontracticastro ¢bd contract rev 1-5-06.doc

P296



shall comply fully with, and be bound by, all of the provisions that apply to this Agreement under such
Chapter, including but not limited to the remedies provided therein. Capitalized terms used in this
Seciion and not defined in this Agreement shall have the meanings assigned to such terms in Chapter 83.

- (b)  First Source Hiring Agreemert.

(1) Corporation will comply with First Source interviewing, recruitment and hiring requirements,
which will provide the San Francisco Workforce Development System with the exclusive opportunity to
initially provide Qualified Economically Disadvantaged Individuals for consideration for employment
for Entry Level Positions. The duration of the First Source interviewing requirement shall be ten (10)
days, unless business necessity requires a shorter period of time.;

(2) Corporation will comply with requirements for providing timely, appropriate notification of
available Entry Level Positions to the San Francisco Workforce Development System so that the System

_ may train and refer an adequate pool of Qualified Economically Disadvantaged Individuals to

pariicipating Employers;

(3) Corporation agrees to use good faith efforts to comply with the First Scurce hiring
requirements. A Corporation may establish its good faith efforts by filling: 1) its first available Entry
Level Position with a job applicant referred through the First Source Program; and, 2) fifty percent
(50%) of its subsequent available Entry Level Positions with job applicants referred through the San
Francisco Workforce Development System, Failure to meet this target, while not imputing bad faith,
may result in a review of the Corporation's employment records. :

(¢)  Hiring Decisions.

Corporation shall make the final determination of whether an Economically Disadvantaged
Individual referred by the System is "qualified” for the position.

(d)  Exceptions

Upon application by Employer, the First Source Hiring Administration may grant an exception to
any or all of the requirements of Chapter 83 in any situation where it concludes that compliance with
this Chapter would cause economic hardship.

{e)  Liguidated Damages

Violation of the requirements of Chapter 83 is subject to an assessment of quuidatéd damages in
the amount of $2,070 for every new hire for an Entry Level Position impropezly withheld from the first
source hiring process. The assessment of liquidated damages and the evaluation of any defenses or

mitigating factors shall be made by the FSHA.

()  Subcontracts

Any-subcontract entered into by Corporation shall require the subcontractor to comply with the

requirements of Chapter 83 and shall contain contractual obligations substantially the same as those set

#forth in this Section,

Section 16,11 Prohibitien on Political Activity with City Fands. In accordance with S. F.

Administrative Code Chapter 12.G, no funds appropriated by the City and County of S8an Francisco for
this Agreement may be expended for organizing, creating, funding, participating in, supporting, or
attempting to influence any political campaign for a candidate or for a ballot measure (collectively,
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“Political Activity”). The terms of San Franeisco Administrative Code Chapter 12.G are incorporated
herein by this reference. Accordingly, an employee working in any position funded under this
Agreement shall not engage in any Political Activity during the work hours funded hereunder, nor shall
any equipment or resource funded by this Agreement be used for any Political Activity. In the event
Corporation, or any staff member in association with Corporation, engages in any Political Activity,
then (i) Corporation shall keep and maintain appropriate records to evidence compliance with this
section, and (ii) Corporation shall have the burden to prove that no funding from this Agreement has
been used for such Political Activity. Corporation agrees to cooperate with any audit by the City or its
designee in order to ensure compliance with this section. In the event Corporation violates the
provisions of this section, the City may, in addition to any other rights or remedies available hereunder,
(i) terminate this Agresment and any other agreements between Corporation and City, (ii) prohibit
Corporation from abiding on or receiving any new City contract for a period of two (2) years, and (iii)
obtain reimbursement of all funds previously disbursed to Corporation under this Agreement.

Section 16.12  Preservative-treated Wood Containing Arsenic. Corporation may not”
purchase preservative-treated wood products containing arsenic in the performance of this Agresment
unless an exemption from the requirements of Chapter 13 of the San Francisco Environment Code is
obtained from the Department of the Environment under Section 1304 of the Code. The term
“preservative-treated wood containing arsenic” shall mean wood treated with & preservative that
contains arsenic, ¢lementa] arsenie, or an arsenic copper combination, including, but not limited to,
chromated copper arsenate preservative, ammoniacal copper zinc arsenate preservative, or ammoniacal
copper arsenate preservative. Corporation may purchase preservative-treated wood products on the list
of environmentally preferable alternatives prepared and adopted by the Department of the Environment,
This provision does not preclude Corporation from purchasing preservative-treated wood containing
arsenic for saltwater immersion. The term “saltwater immersion” shall mean a pressure-treated wood
- that is used for construction purposes or facilities that are partially or totally immersed in saltwater.

Section 16.13. Left Blank.

"~ Section 16.14  Nondisclosure of Private Information. As of March 5, 2005, Corporation
agrees to comply fully with and be bound by all of the provisions of Chapter 12M of the San Francisco
Administrative Code (the "Nondisclosure of Private Information Ordinance"), including the remedies
provided. The provisions of the Nondisclosure of Private Information Ordinance are incorporated herein
by reference and made a part of this Agreement as though fully set forth. Capitalized terms used in this
section and not defined in this Agreement shall have the meanings assigned to such terms in the
Nondisclosure of Private Information Ordinance. Consistent with the requirements of the Nondisclosure
of Private Information Ordinance, Corporation agrees io all of the following:

(a) Neither Corporation nor any of its Subcontractors shall disclose Private Information obtained
- from the City in the performance of this Agreement io any other Subcontractor, person, or other entity,
unless one of the following is true: :

(i) The disclosure is authorized by this Agreemént;

. (i) The Corporation received advance written approval from the Contracting Department
80 disclose the information; or

(iif) The disclosure is required by law or judicial order,
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(b} Any disclosure or use of Private Information authorized by this Agreement shall be in
accordance with any conditions or restrictions stated in this Agreement. Any disclosure or use of
Private Information authorized by a Contracting Department shali be in acccrdance with any conditions

or restrictions stated in the approval.

(c) Private Information shall mean any information that: (1) could be used to identify an
individual, including without limitation, name, address, social security number, medical information,
financial information, date and location of birth, and names of relatives; or (2) the law forbids any
person from disclosing.

(d) Any fsulure of Corporation to comply with the Nondisclosure of Private Information
Ordinance shall be a material breach of this Agreement. In such an event, in addition to any other
remedies available to it under equity or law, the City may terminate this Agreement, debar Corporation,
or bring a false claim action against Corporation.

Section 16,15 Requirine Health Benefits for Covered Emplovees

Unless exempt, Corporation agrees to comply fully with and be bound by all of the provisions of
the Health Care Accountability Ordinance (HCAQ), as set forth in San Francisco Administrative Code
Chapter 12Q), including the remedies provided, and implementing regulations, as the same may be
amended from time to time. The provisions of Chapter 12Q are incorporated by reference and made a
part of this Agreement as though fully set forth herein., The text of the HCAO is available on the web at
http://www.sfgov.org/oca/lwih.htm. Capitalized terms used in this Section and not defined in this
Agreement shall have the meanings assigned to such terms in Chapter 12Q.

a. - For each Covered Employee, Corporation shall provide the appropriate health benefit set
forth in Section 12Q.3 of the HCAO. If Corporation chooses to offer the health plan option, such health
plan shall meet the minimum standards set forth by the San Francisco Health Commission..

b, Notwithstanding the above, if the Corporation is a small business as defined in Section
12Q.3(d) of the HCAQO, it shall have no obligation to comply with part (a) above.

c. Corporation's failure to comply with the HCAO shall constifute a material breach of this
agreement. City shall notify Corporation if such a breach has occurred. If, within 30 days after receiving
City's written notice of a breach of this Agreement for violating the HCAOQ, Corporation fails to cure
such breach or, if such breach cannot reasonably be cured within such penod of 30 days, Corporation
fails to commence efforts to cure within such period, or thereafter fails diligently to pursue such cure to
completion, City shall have the right to pursue the remedies set forth in 12Q.5()(1-5). Each of these
remedies shall be exercisable mdmdually or in combination with any other rights or remedies available

to City.

d.  Any Subtontract entered into by Corporation shall require the Subcontractér to comply
with the requirements of the HCAO and shall contain contractual obligations substantislly the same as
those set forth in this Section. Corporation shall notify City's Office of Contract Administration when it
enters info such a Subcontract and shall certify to the Office of Contract Administration that it has
notified the Subcontractor of the obligations under the HCAO and has imposed the requirements of the
HCAQ on Subcontractor through the Subcontract. Each Corporation shall be responsible for its
sSubcontractors’ compliance with this Chapter. If a Subcontractor fails to comply, the City may pursue
the remedies set forth in this Section against Corporation based on the Subcontractor’s failure to comply,
provided that City has first provided Corporation with notice and an opportunity to obtain a cure of the

violation.
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e.  Corporation shall not discharge, reduce in compensation, or otherwise discriminate against
any employee for notifying City with regard to Corporation's noncomplance or anticipated
noncompliance with the requirements of the HCAQ, for opposing any practice proscribed by the HCAQ,
for participating in proceedings related to the HCAQ, or for seeking to assert or enforce any rights under

the HCAO by any lawful means. :

B Corporation represents and warrants that it is not an entity that was set up, or is being
used, for the purpose of evading the intent of the HCAO.

g. Corporation shall keep itself informed of the current requirements of the HCAO.

h. Corporation shall provide reports to the City in accordance with any reporting standards
promulgated by the City under the HCAOQ, including reports on Subcontractors and Subtenants, as

applicable.

i Corporation shall provide City with access to records pertaining to compliance with
HCAQ after receiving a written request from City to do so and being provided at least five business days
to respond. »

City may conduct random audits of Corporation to ascertain its compliance with HCAQO.

j-
Corporation agrees to cooperate with City when it conducts such audits.

k. If Corporation is exempt from the HCAO when this Agreement is executed because its
amount is less than $25,000 ($50,000 for nonprofits), but Corperation later enters into an agreement or
agreements that cause Corporation's aggregate amount of all agreements with City to reach $75,000, all
the agreements shall be thereafter subject to the HCAO, This obligation arises on the effective date of
the agreement that causes the cumulative amount of agreements between Corporation and the City to be
equal to or greater than $75,000 in the fiscal year.

Section 16.16  Graffiti Removal. Graffiti is detrimental to the health, safety and welfare of
the community in that it promotes a perception in the community that the laws protecting public and
private property can be disregarded with impunity. This perception fosters a sense of disrespect of the
law that results in an increase in crime; degrades the community and leads to urban blight; is detrimental
to property values, business opportunities and the enjoyment of life; is inconsistent with the City's
property maintenance goals and aesthetic standards; and results in additional graffiti and in other
properties becoming the target of graffiti unless it is quickly removed from public and private property.
Graffiti results in visual pollution and is a public nuisance. Graffiti must be abated as quickly as possible
to avoid detrimental impacts on the City and County and its residents, and to prevent the further spread

of graffiti.

‘Corporation shall remove all graffiti from any real property owned or leased by Corporation in the
City and County of San Francisco within forty eight (48) hours of the earlier of Corporation's (a)
discovery or notification of the graffiti or (b) receipt of notification of the graffiti from the Department
of Public Works. This section is not infended to require a Corporation: to breach any lease or other
- agreement that it may have concerning its use of the real property. The term "graffiti” means any
JInscription, word, figure, marking or design that is affixed, marked, etched, scratched, drawn or painted
“on any building, structure, fixture or other improvement, whether permanent or temporary, including by

way of example only and without limitation, signs, banners, billboards and fencing surrounding
construction sites, whether public or private, without the consent of the owner of the property or the
owner's authorized agent, and which is visible from the public right-of-way. "Graffiti" shall not include:
(1) any sign or banner that is anthorized by, and in compliance with, the applicable requirements of the
San Francisco Public Works Code, the San Francisco Planning Code or-the San Francisco Building
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Code; or (2) any mural or other painting or marking on the property that is protected as a work of fine
art under the California Art Preservation Act (California Civil Code Sections 987 et seq.) or as a work of
visual art under the Federal Visual Artists Rights Act of 1990 (17 U.S.C. §§ 101 et seq.). -

Any failure of Corporation to comply with this section of this Agreement shall constitute an Event
of Default of this Agreement . ’ : -

Section 16.17  Compliance with Other Laws. Without limiting the scope of any of the
preceding sections of this Article 16, Corporation shall keep itself fully informed of City’s Charter,
codes, ordinances and regulations and all state, and federal laws, rules and regulations affecting the
performance of this Agreement and shall at all times comply with such Charter codes, ordinances, and
regulations nules and laws. :

ARTICLE 17
MISCELLANEQUS

Section 17.1 No Waiver. No waiver by the Agency or City of any default or breach of this
Agreement shall be implied from any failure by the Agency or City to take action on account of such
default if such default persists or is repeated. No express waiver by the Agency or City shall affect any
default other than the default specified in the waiver and shall be operative only for the time and to the
extent therein stated. Waivers by City or the Agency of any covenant, term or condition contained
herein shall not be construed as a waiver of any subsequent breach of the same covenant, term or
condition. The consent or approval by the Agency or City of any action requiring further consent or
approval shall not be deemed to waive or render unnecessary the consent or approval to or of any
subsequent similar act. ‘

Section 17.2  Modification. This Agreement may not be modified, nor may compliance with
any of its terms be waived, except by written instrument executed and approved in the same manner as
this Agreement.

Section 17.3 Administrative Remedy for Agreement Interpretation. Should any question

arise as to the meaning or intent of this Agreement, the question shall, prior to any other action or resort
to any other legal remedy, be referred to the director or president, as the case may be, of the Agency
who shall decide the true meaning and intent of the Agreement. Such decision shall be final and
conclusive.

Section 17.4  Governing Law; Venue, The formation, interpretation and performance of this
Agreement shall be governed by the laws of the State of California, without regard to its conflict of laws
principles. Venue for all litigation relative to the formation, interpretation and performance of this
Agreement shall be in San Francisco,

Section 17.5 Headings. All article and section headings and captions contained in this
Agreement are for reference only and shall not be considered in construing this Agreement,

_ Section 17.6 Entire Agreement, This Agreement and the documents set forth as appendices
zhereto constitute the entire Agreement between the parties, and supersede all other oral or written
provisions. If there is any conflict between the terms of this Agreement and other documents, the terms
of this Agreement shall govern. The following appendices are attached to and a part of this Agreement:

Appendix A, Management District Plan
Appendix B, Resolution of Formation
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Section 17.7 Certified Resolution of Signatory Authority. Upon request of City,

Corporation shall deliver to City a copy of the corporate resolution(s) authorizing the execution, delivery
and performance of this Agreement, certified as true, accurate and complete by the secretary or agsistant

secretary of Corporation.

Section 17.8 Severability. Should the application of any provision of this Agreement to any
particular facts or circumstances be found by a court of competent jurisdiction to be invalid or
unenforceable, then (a) the validity of other provisions of this Agreement shall not be affected or
impaired thereby, and (b) such provision shall be enforced to the maximum extent possible so as to
effect the intent of the parties and shall be reformed without further action by the parties to the extent
necessary to make such provision valid and enforceable.

‘Section 17.9  Successors: No Third-Party Beneficiaries. Subject to the terms of Article 13,
the terms of this Agreement shall be binding upon, and inure to the benefit of, the parties hereto and _
their successors and assigns. Nothing in this Agreement, whether express or implied, shall be construed
to give any person or entity (other than the parties hereto and their respective successors and assigns
and, in the case of Article 9, the Indemnified Parties) any legal or equitable right, remedy or claim under
~ orin respect of this Agreement or any covenants, conditions or provisions contained herein. .

Section 17.10 Survival of Terms. The obligations of Corporation and the terms of the
following provisions of this Agreement shall survive and continue following expiration or termination of
this Agreement; Sections 6.4 through 6.8, Articles 7 and 9, Section 10.4, Article 12, Section 13.4,-

Section 14.3 and this Article 17.

Section 17.11 Further Assurances. From and after the date of this Agreement, Corporation
agrees to do such things, perform such acts, and make, execute, acknowledge and deliver such
documents as may be reasonably necessary or proper and usual to complete the transactions
contemplated by this Agreement and to carry out the purpose of this Agreement in accordance with this

Agreement.
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IN WITNESS WHEREOE, the parties hereto have caused this Agresment to be duly executed as of the

date first specified herein.
CITY

CORPORATION:

MAYOR'S OFFICE OF ECONOMIC AND .
WORKFORCE DEVELOPMENT

By:

BLOUT
CTOR

Approved as to Form:

Dennis J, Herrera

City Attorney
By ; E

Deputy City Attorney

Director of Office of Contract -
Administration/Purchaser

37

By signing this Agreement, I certify that I comply
with the requirements of the Minimum
Compensation Ordinance, which entitle Coversd
Employees to certain minimum hourly wages and
compensated and vncompensated time off.

I have read and understood paragraph 16.3, the
City’s statement urging companies doing business
in Northern Ireland to move towards resolving
employment inequities, encouraging compliance
with the MacBride Principles, and urging Sean
Francisco companies to do business with
corporations that abide by the MacBride
Principles.

CASTRO/UPPER MARKET COMMUNITY
BENEFIT DISTRICT, A CALIFORNIA
CORFPORATION

Aot A Lo
PrintName: _ BE(Iert S  (ohn
Title:___ P@‘;‘&n\’ _
Federal Tax D # _36 — 241134

City Vendor Number:
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Cry AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

DENNIS J. HERRERA JERRY THREET
City Attorney - Deputy City Attormey
Direct Dial: {415} 554-3914
Email: jerry.threet@stgov.org
| MEMORANDUM
PRIVILEGED AND CONFIDENTIAL
TQ: Sunshine Ordinance Task Force
FROM: Jerry Threet -
Deputy City Attorney
DATE: November5,2010 _ o = _
RE: Complaint 10052: Kai Wilson v. North of Market/Tenderloin Community Benefit
- District (NMT CBD)
Background

Complainant Kai Wilson ("Complainant") alleges that on August 4, 2010 he made an
Immediate Disclosure Request ("IDR") to board members and staff of the North of
Market/Tenderloin Community Benefit District ("NMT CBD") requesting "all correspondences -
between staff and current as well as immediately former board members | ] regarding [his]
removal from the CBD Board of Directors and any conversations regarding [his] term of service
with the [NMT CBD]." Mr. Wilson further alleges that he has not been provided with the records
requested. ' :

Complainant also appears to allege that the NMT CBD held a closed session during one
or mare of its meetings, in violation of the Brown Act.

Complaint

On October 5, 2010, Complainant filed this Sunshine Complaint against NMT CBD, its
staff, and its board of directors, alleging violations of public meeting and public records laws.

Discussion and Analysis

Backeround information

A CBD is a public-private partnership district created by resolution of the Board of
Supervisors ("BOS"} under state law, and typically operated by an "owners' association,"
likewise authorized by a BOS resolution. CBDs are formed by a majority of the property owners
in a geographic area, who petition the BOS to approve the formation of the district under state
law. The City often approves management of such CBDs by nonprofit corporations, which are
named as the "owners' association" under provisions of state law.

In this case, in January, 2006, the BOS approved a resolution naming the North of
Market/Tenderloin Community Benefit Corporation as the "owners' association" for the NMT
CBD under state law. California Streets & Highways Code § 36614.5. provides: :

“Owners' association” means a private nonprofit entity that is under
contract with a city to administer or implement activities and
improvements specified in the management district plan. An owners'
association may be an existing nonprofit entity or a newly formed
nonprofit entity. An owners’ association is a private entity and may not

Fox PLaza - 1390 MARKET STREET, ™ FLOOR + SAN FRANCISCO, CAUFORNIA 94102-5408
RECEPTION: (415] 554-3800 - FACSIMILE: (415) 437-4644
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CITY AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

TO: Sunshine Ordinance Task Force

DATE:  November 5, 2010

PAGE: 2

RE: Complaint 10052: Wilson v. NMT CBD

be considered a public entity for any purpose, nor may its board
members or staff be considered to be public officials for any purpose.
Notwithstanding this section, an owners’ association shall comply with
the Ralph M. Brown Act (Chapter 9 (commencing with Section 54950) of
Part 1 of Division 2 of Title 5 of the Government Code), at ail times when
matters within the subject matter of the district are heard, discussed, or
deliberated, and with the California Public Records Act (Chapter 3.5
{commencing with Section 6250) of Division 7 of Title 1 of the
Government Code), for all documents relating to activities of the
district."[Emphasis added.]

In addition, the City's contracts with CBDs typically include the above language
requiring compliance with the Public Records Act ("PRA") and the Brown Act, The contract
between the City and the NMT CBD has not been provided by either the complainant or the
respondent in this case. however, respondent alleges that their contract with the City provides
that they are subject only to Section 67.24(e) of the Ordinance, which governs disclosure of
documents related to a bid on a City contract.

Analysis

The language of the state law governing CBDs, quoted above, bears on the jurisdiction of
the Task Force to hear the complaint in this case. It is clear from this provision that respondent
must comply with the requirements of the PRA and of the Brown Act; however, it also appears
that the same provision prevents mandatory application of the Sunshine Ordinance to their
activities. Therefore, given that the Task Force is charged with reviewing alleged violations of
the Sunshine Ordinance, and not alleged violations solely of the state PRA and Brown Act, it
would appear that the Task Force lacks jurisdiction to adjudicate this complaint.

California Streets & Highways Code § 36614.5. specifically provides that "[a]n owners'
association is a private entity and may not be considered a public entity for any purpose, nor may
its board members or staff be considered to be public officials for any purpose." Given this
language, and given that a provision of state law generally will take precedence over a
conflicting provision of a local ordinance, the respondent and its staff and board of directors may
not be considered policy bodies, passive meeting bodies (Section 67.3) or departments (Section
67.20) under the Sunshine Ordinance. Therefore, the Task Force lacks jurisdiction to hear a
complaint of violation of the Sunshine Ordinance, unless in the contract between the City and the
CBD, the NMT CBD agreed to be bound by provisions of the Ordinance.

In addition, the Sunshine Ordinance impliedly provides authorfity for the Task Force to_
hear a complaint that alleges both a violation of the Ordinance and the PRA or Brown Act.
Section 67.30(c) or the Ordinance provides in part that the Task Force "shall make referrals to a
municipal office with enforcement power under this ordinance or under the California Public
Records Act and the Brown Act whenever it concludes that any person has violated any
provisions of this ordinance or the Acts." This makes sense, as the Ordinance incorporates by
reference parts of those two state laws when their minimum requirements are not otherwise
addressed by the Ordinance. However, Section 67.30(c) cannot be read to extend such implied
authority for the Task Force to hear a complaint that alleges only a violation of the PRA and/or
Brown Act, which are both state laws. Both the PRA and the Brown Act provide their own
enforcement mechanisms and do not contemplate adjudication of violations of their provisions
by local government entities. ' o
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SUNSHIN E ORDINANCE TASK FORCE
CITY AND COUNTY OF SAN FRANCISCO
Draft Minutes

Hearing Room 408 :
City Hall, 1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

April 4, 2012 — 4:00 PM
Regular Meeting

Members: Chair Hope Johnson, Bruce Wolfe (Vice-Chair)
David Snyder, Richard Knee, Sue Cauthen, Suzanne Manneh,
Allyson Washburn, Jay Costa, Hanley Chan, Jackson West

CALL TO ORDER, ROLL CALL, AND AGENDA CHANGES (00.00.00 - 00.25:07)

The meeting was called to order at 4:03 p.m. Members Snyder, Cauthen, Manneh, and
Costa were noted absent. There was a quorum. Member Manneh was noted present at
4:08 p.m. Member Jay Costa was noted present at 4:16 p.m.

. Member Knee, seconded by Chair Wolfe, moved to EXCUSE Member Snyder. .

Speakers: Jason Grant Garza spoke expressing objection to the motion to excuse the
Member.

The motion PASSED by the following vote:
Ayes: 7 — Chan, Costa, Knee, Manneh, Washburn, West, Wolfe
Noes: 1 — Johnson
Excused: 1 — Snyder
Absent: 1 — Cauthen

Chair Johnson indicated a request that File No. 11083 — Ray Hartz, Jr. v the Public
Library (Item 5) be continued by the Complainant. Chair Johnson announced that File
Nos. 11095 and 11096 - Arnita Bowman v Department of Parks and Recreation (Items 10
and 11) were withdrawn by the Complainant. Chair Johnson indicated a request that File
No. 11097 - Charles Pitts v the Police Department (Ttem 12) be continued by the
Complainant. Chair Johnson announced the File No. 11098 - Ray Hartz, Jr. v Luis
Herrera, City Librarian (Item 13) was tabled due to receipt of Respondent’s response
prior to March 7, 2012 meeting. Chair Johnson indicated a request that File No. 11099 —
Jason Grant Garza v Department of Public Health (Item 14) be continued by the
Respondent. Chair Johnson indicated a request that File No. 12005 — Anonymous v
Municipal Transportation ( Item 17) be continued by the Respondent. Chair Johnson

- indicated a request that File No. 12006 - Ray Hartz, Jr. v Angela Calvillo, Clerk of the

Board (Item 18), was withdrawn by the (é%rrglplainant.
P



Sunshine Ordinance Task Force Draft Meeting Minutes , : April 4, 2012

2. Approval of Minutes from the February 28, 2012, Regular Meeting. (00:25:08 -
00:42:43)

Member Wolfe, seconded by Member Knee, moved to CONTINUE to May 2, 2012.

Speakers: Thomas Picarello spoke requesting additional copies of the agenda packets and
minutes for the public. Peter Warfield spoke expressing support of the continuance of the
item. Ray Hartz, Jr. spoke requesting more detailed minutes of speakers. Jason Grant
Garza spoke requesting more detailed minutes of the speakers. David P1lpel spoke
requesting that the minutes are heard at the end of the agenda.

The motion PASSED without objection.

3. Approval of Minutes from the March 7, 2012 Regular Meeting. (00:42:44 -
00:51: 37)

Member Washburn, seconded by Member Knee, moved to CONTINUE to May 2,
2012. |

Speakers: Jason Grant Garza spoke requesting more detailed minutes of the speakers.
Peter Warfield spoke regarding the lack of detail in the minutes. Ray Hartz, Jr. spoke -
expressing concern of the Task Force not taking a stand on having detailed minutes.

" The motion PASSED without objection.
4. Survey of Costs of Compliénce with Sunshine Ordinance. (1.33.27-2.11.10)
»'Chair Johnson presented Reponses of Survey of Costs of Compliance

Chair Johnson provided an overview of the responses regarding the survey of costs of
compliance with the City Sunshine Ordinance. Vice Chair Wolfe commented on whether
the survey attacked the SOTF or the Sunshine Ordinance and lack of staff provided for
SOTF should be included. Member Washburn commented regarding the data collected
and produced and volunteered to extract the most egregious data. Member Costa
supported Member Washburn’s comments.

Member Wolfe, seconded by Member Knee, moved to TABLE the item to be heard
by 10:00 p.m. or before the Administrator’s Report. ‘

Speakers: Jason Grant Garza spoke in opposition to tabling the item. Thomas Picarello
spoke in opposition to tabling the item. Peter Warﬁeld spoke expressing opposition to
tabhng the item.

The motion PASSED without objection.

Member Washburh, seconded by Member Knee, moved to CONTINUE the item to
May 2, 2012.
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The motion PASSED without objection.

5.  File No. 11083: The Compliance and Amendments Committee has referred File No.
11083, Ray Hartz, Jr. against the Public Library, back to the Task Force for further action
including a recommendation to the Ethics Commission. (00.03.00 - 00.03.55)

Chair Johnson indicated a request that File No. 11083 be continued by the Complainant.

Member Knee, seconded by Vice Chalr Wolfe, moved to CONTINUE TO THE
CALL OF THE CHAIR.

There were no speakers. The motion PASSED without objection.
Recess 6:32 — 6:40

6. File No. 11087: The Compliance and Amendments Committee has referred File No.
11087, Lars Nyman against Frank Lee, Department of Public Works, back to the Task
Force for further action including a recommendation to the District Attorney or Board of

Supervisors. (2.11.10-3.10.32)

Chair Johnson provided a recap of the prior proceedings. Lars Nyman (Complainant)
provided an overview of the complaint, findings, follow-up, and further requested the
Task Force to find further violations. There were no speakers in support of the
Complainant. There was no Respondent present. There were no speakers in support of
the Respondent. A question and answer period followed. Complainant responded to
questions raised throughout the discussion and further requested the Task Force to find

further violations.

Member Washburn, seconded by Member Knee, moved to REFER TO BOARD OF
SUPERVISORS , COPY THE MAYOR and the CONTROLLER’S OFFICE and
referral to the Ethics Commission and find Mr. Lee in violation of 67.21(e) based on
his failure to appear before the Task Force.

Speakers: Jason Grant Garza spoke expressed concern that Ethics will not act on referral.
Allen Grossman said that the Custodian should be present before the Task Force and not
Frank Lee. Thomas Picarello stated that the Task Force has failed the Complainant due
not naming an individual as the Respondent. Peter Warfield spoke expressing concern of
bad behavior of Respondent.

The motion PASSED by the following vote:
Ayes: 7 — Chan, Costa, Knee, Manneh, Washburn, West, Vice Chair Wolfe, Chair
Johnson
Absent: 0
Excused: 2 - Snyder, Cauthen
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7. File No. 11084: Hearing on determination of reconsideration of File No. 11084
Complaint filed by Library Users Association against the Arts Commission for not
providing an audio recording of a meeting. (3:10:42 - 3:35:00)

Chair Johnson provided a recap of the prior proceedings and stated the reconsideration is
due to the Section stated previously does not apply to the Visual Arts Commission,
because the Commission does not meet in City Hall. Peter Warfield (Complainant)
provided an overview of the complaint, findings, follow-up, and further requested the.
‘Task Force to find further violations. There were no speakers in support of the
Complainant. Julio Mantos, Arts Commission, provided an overview of the Agency’s
defense and further requested the Task Force to dismiss the complaint. There were no
speakers in support of the Respondent. A question and answer period followed.
Complainant responded to questions raised throughout the discussion and further
requested the Task Force to find further violations. Respondent waived his right to
rebuttal. Complainant provided a rebuttal and further requested the Task Force to find
violation.

Member Johnson, seconded by Member Knee, moved to rehear the complaint on
May 2, 2012.

Speakers: Jason Grant Garza expressed support for the rehearing. Allen Grossman
expressed concern regarding another option other than to.rehear the item.

The motion PASSED by the following vote:
Ayes: 7 — Costa, Knee, Manneh, Washburn, West, Vice Chair Wolfe, Chair
Johnson '
Absent: 1 - Chan
Excused: 2 - Snyder, Cauthen

8. File No. 11089: Complaint filed by Bobb Birkhead agalnst the Clty Attorney’s Office for
- allegedly withholding documents.. (3:35:00 - 03:48:04)

Member Wolfe, seconded by Member Manneh, moved to CONTINUE TO THE
CALL OF THE CHAIR.

There were no speakers. The motion PASSED without objection.

Speakers: Thomas Picarello objected to continuation. Jason Grant Garza objected to
continuation.

The motion PASSED by the following vote:
Avyes: 7 — Costa, Knee Manneh Washburn, West Vice Chair Wolfe, Chair
Johnson
Absent: 1 - Chan
Excused: 2 - Snyder, Cauthen
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10.

11.

12. .

File No. 11091: Complaint filed by Nick Pasquariello against the Office of Supervisor
David Chiu for allegedly not responding to an Immediate Disclosure Request. (03:48:05
- 04:12:03)

Member Washburn, seconded by Member Manneh, moved to dlsmlss the complaint
with the option to re-file.

N

The motion PASSED by the following vote:
‘Ayes: 7 — Costa, Knee, Manneh, Washburn, West, Vice Chair Wolfe, Chair

Johnson
Absent: 1 - Chan
Excused: 2 - Snyder, Cauthen

File No. 11095: Complaint filed by Arnita Bowman against the Department of Parks and
Recreation for allegedly not providing requested documents. (00:04:07 - 00:04:48)

Chair Johnson indicated the File No. 11095 was withdrawn by the Complainant.

- TABLED BY OPERATION OF LAW.

File No. 11096: Complaint filed by Arnita Bowfnan against the Department of Parks and
Recreation for allegedly not providing requested documents and delayed response.
(00:04:07 - 00:04:48)

Chair Johnson indicated the File No. 11096 was withdrawn by the Complainant.
TABLED BY OPERATION OF LAW.

File No. 11097: Complaint filed by Charles Pitts against the Police Department for
allegedly not providing requested information. (00:05:48 - 00:11:16)

Chair Johnson indicated a request that File No. 11097 be continued by the Complainant.

Member Washburn, seconded by Member Wolfe, moved to close the complaint with

~ the option to re-file.

Speakers: Jason Grant Garza spoke expressing objection to closing the complaint. _
Thomas Picarello spoke expressing objection to closing the complaint. Peter Warfield
spoke expressing objection to closing the complaint.

The motion PASSED by the following vote:
Ayes: 8 — Chan, Costa, Knee, Manneh, Washburn, West, Vice Chair Wolfe, Chair
Johnson
Excused: 1 — Snyder
Absent: 1 — Cauthen
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13.

14.

15.

File No. 11098: Complaint filed by Ray Hartz, Jr. against Luis Herrera, City Librarian
for allegedly not including a brief written summary of comments into the minutes.
(00:11:17 - 00:15:59)

Chair Johnson announced that File No. 11098 be tabled due to receipt of Respondent’s
response prior to March 7, 2012 meeting. '

Member Knee, seconded by Member Wolfe, moved to TABLE the item upholding
the original Order of Determination.

There were no speakers. The motion PASSED without objection.

File No. 11099: Complaint filed by Jason Grant Garza against the Department of Public
Health for allegedly not providing requested information. (16:00 - 00:20:45)

Chair Johnson indicated that File No. 11099 be continued by the Respondent.
D’ﬁe to a lack of a motion, the Task Force FOUND NO VIOLATION.
Jason Grant Garza (Complainant) provided an overview of the complaint, findings,

follow-up, and further requested the Task Force to find further violations. There were no
speakers in support of the Complainant. There was no Respondent present. There were

~no speakers in support of the Respondent. A question and answer period followed.

Complainant responded to questions rajsed throughout the discussion and further
requested the Task Force to find further violations. The Respondent was not present for
rebuttal. Complainant provided a rebuttal and further requested the Task Force to find
violation. .

Member Knee, seconded by Member Manneh, moved to CONTINUE to May 2,
2012, send a notice to both parties to appear, and find violation of Sunshine
Ordinance Section 67.21(e) based on Barbara Garcia (Respondent) failing to
appear.

The motion PASSED by the following vote:
Ayes: 7 — Costa, Knee, Manneh, Washburn, West, Vice Chair Wolfe, Chair
Johnson '
Absent: 1 - Chan
Excused: 2 - Snyder, Cauthen

File No. 12003: Complaint filed by the Library Users Association against the Arts
Commission for allegedly not allowing provisions for general public comment about the
Bernal Heights Branch Library Mural. (4.33.35 - 05:11:48)

Member Knee, seconded by Member Manneh, moved to find jurisdiction.

There were no speakers. The motion PASSED without objection.
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16.

Peter Warfield (Complainant) provided an overview of the complaint, findings, follow-
up, and further requested the Task Force to find further violations. There were no
speakers in support of the Complainant. Julio Mantos, Respondent, Arts Commission,
provided an overview of the Agency’s defense and further requested the Task Force to
dismiss the complaint. There were no speakers in support of the Respondent. A question
and answer period followed. Respondent waived his right to rebuttal. Complainant
provided a rebuttal and further requested the Task Force to find violation.

Member Knee, seconded by Vice Chair Wolfe, moved to find the Visual Arts
Committee in violation of Sunshine Ordinance Sections 67.15 based on failure to
provide public testimony, 67.21(e) based on failure to send a knowledgeable
representative, Brown Act 54954.3 based on failure to provide general comment;
referral to Education Outreach and Training Committee. Require the Visual Arts
Committee members to take training on public comment.

The motion PASSED by the following vote:
Ayes: 7 — Costa, Knee, Manneh, Washburn, West, Vice Chair Wolfe, Chair
Johnson
Absent: 1 - Chan
Excused: 2 - Snyder, Cauthen

Recess 9:20 — 9:25

File No. 12004: Complaint filed by the Library Users Association against the Arts
Commission for allegedly restricting appointments to one hour, in the middle of the
afternoon to listen to recordings of meetings referring to the Bernal Heights Branch
Library Mural. (5:11:48 - 05:32:11)

Member Kneé, seconded by Member Manneh, moved to find jurisdiction.
There were no speakers. The motion PASSED without objection.

Peter Warfield (Complainant) provided an overview of the complaint, findings, follow-
up, and further requested the Task Force to find further violations. There were no
speakers in support of the Complainant. Julio Mantos, Respondent, Arts Commission,
provided an overview of the Agency’s defense and further requested the Task Force to
dismiss the complaint. There were no speakers in support of the Respondent. A question
and answer period followed. Respondent waived his right to rebuttal. Complainant
provided a rebuttal and further requested the Task Force to find violation.

Member Knee, seconded by Member Washburn, moved to find Sharon Richie,
Secretary, Arts Commission, the Arts Commission and Visual Arts Committee in
violation of Sunshine Ordinance Sections 67.14 based on providing an audio
recording of a meeting, 67.21(a) based on requiring an appointment to inspect a
public record, 67.21 (e) based on failure to send a knowledgeable representative;
and California Public Records Act 62.53 for restricting the time of listening access;
and referral to Education Outreach and Training Committee.
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17.

18.

19.

The motion PASSED by the following vote:
Ayes: 7 — Costa, Knee, Manneh, Washburn, West, Chair Johnson
Absent: 2 - Chan, Vice Chair Wolfe '
Excused: 2 - Snyder, Cauthen

File No. 12005: Complaint filed by A_nonymous against the Municipal Transportatron

- Agency for allegedly not providing camera footage. (OO 20:45 - 00:23:58)

Chair J. ohnson indicated a request that File No. 12005 be continued by the Respendent
By unanimous consent the item was CONTINUED to May 2, 2012

There were no speakers.. The motion PASSED without objection.

File No. 12006: Complaint filed by Ray Hartz, Jr. against Angeler Calvillo, Clerk of the

Board for allegedly failing to perform administrative duties for the Sunshine Ordinance
Task Force as required pursuant to the Sunshine Ordinance. (00:23:59 - 00:25: 27)

"TABLED BY OPERATION OF LAW.

File No. 12007: Complaint filed by the Lrbrary Users Association against Supervisor
Campos for allegedly responding late to an immediate disclosure request and redacting
information from Bernal Heights Branch Library Mural related documents
inappropriately.(0534.15 - 06:50:54)

Member Knee, seconded by Member Washburn, moved to find jurisdiction.
There were no speakers. The motion PASSED without objection.

Peter Warfield (Complainant) provided an overview of the complaint and further
requested the Task Force to find violation. There were no speakers in support of the
Complainant. Hillary Ronen (Respondent), Supervisor Campos’ Office, provided an
overview of the Supervisor’s Office deferise and further requested the Task Force to
dismiss the complaint. There were no speakers in support of the Respondent. A question -
and answer period followed. Respondent provided a rebuttal and further requested the
Task Force to dismiss the complaint. Complainant provided a rebuttal and further
requested the Task Force to find violation.

Member Knee, seconded by Member Manneh, moved to find Supervisor David
Campos in violation of Sunshine Ordinance Sections 67.25 (a) based on failure to
respond to the Immediate Disclosure Request in a timely matter, 67.26 based on

- failure to keep withholding to a minimum by redacting the contact information; and

referral to Compliance and Amendments Committee.

The motion PASSED by the following vote: .
Ayes: 7 — Costa, Knee, Manneh, Washburn, West Chair Johnson
Absent: 2 - Chan , Vice Chair Wolfe
Excused: 2 - Snyder, Cauthen
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20.  File No. 12008: Complaint filed by Allen Grossman against Scott Minty, Information
Systems Administrator, City Attorney’s Office for allegedly failing to respond to records
request. (06:11:04 - 06:45:12)

Allen Grossman (Complainant) requested that File Nos. 12008, 12009, and 12010 be
considered as a combined file.

Member Knee, seconded by Member Manneh, moved to find jurisdiction.
There were no speakers. The motion PASSED without objection.

Allen Grossman (Complainant) provided an overv1ew v of the complaint, findings, follow-
up, and further requested the Task Force to find further violations. There were no -
speakers in support of the Complainant. There was no Respondent present. There were
no speakers in support of the Respondent. A question and answer period followed.
Complainant responded to questions raised throughout the discussion and further
requested the Task Force to find further violations. The Respondent was not present for
rebuttal. Complainant prov1ded a rebuttal and further requested the Task Force to find

violation.

Member Washburn, seconded by Member Knee, moved to find Scott Minty, Marisa
Moret, and Susana Martinez, City Attorney’s Office, in violation of Sunshine
Ordinance Sections 67.21(b) based on the Custodian of Records failure to comply
with the public records request, 67.21(e) based on failure to appear before the Task
Force for the hearing, 67.26 based on failure to keep withholding to a minimum,
67.27 based on failure to justify a reason, and referral to Compliance and
Amendments Committee.

Speaker: Peter Warfield spoke in support of motion.

The motion PASSED by the following vote:
Ayes: 7 — Costa, Knee, Manneh, Washburn, Chair Johnson

Noes: 1 - West
Absent: 2 - Chan, Vice Chair Wolfe
Excused: 2 - Snyder, Cauthen

21.  File No. 12009: Complaint filed by Allen Grossman against Marisa Moret, Managing
Attomey, City Attorney’s Office for allegedly failing to respond to records request.

Allen Grossman (Complainant) requested that File Nos. 12008, 12009, and 12010 be
considered as a combined file.

Member Knee, seconded by Member Manneh, moved to find jurisdiction.

There were no speakers. The motion PASSED without objection.
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Allen Grossman (Complainant) provided an overview of the complaint, findings, follow-
up, and further requested the Task Force to find further violations. There were no
speakers in support of the Complainant. There was no Respondent present. There were
no speakers in support of the Respondent. A question and answer period followed.
Complainant responded to questions raised throughout the discussion and further
requested the Task Force to find further violations. The Respondent was not present for
rebuttal. Complamant provided a rebuttal and further requested the Task Force to find
violation.

Member Washburn, seconded by Member Knee, moved to find Scott Minty, Marisa
Moret, and Susana Martinez, City Attorney’s Office, in violation of Sunshine
Ordinance Sections 67.21(b) based on the Custodian of Records failure to comply
with the public records request, 67.21(e) based on failure to appear before the Task
Force for the hearing, 67.26 based on failure to keep w1thholdmg to a minimum,
67.27 based on failure to justify a reason, and referral to Compliance and-
Amendments Committee.

Speaker: Peter Warfield spoke in support of motion.

The motion PASSED by the following vote:
Ayes: 7 — Costa, Knee, Manneh, Washburn, Chair Johnson
Noes: 1 - West
Absent: 2 - Chan, Vice Chair Wolfe
Excused: 2 - Snyder, Cauthen

22, File No. 12010: Complaint filed by Allen Grossman against Susana Martinez, Chief
- Financial Officer, City Attorney s Office for allegedly failing to respond to records |
request. ‘

Allen Grossman (Complainant) requested that File Nos. 12008, 1 2009, and 12010 be
considered as a combined file.

Member Knee, seconded by Member Manneh, moved to find jurisdiction.
There were no speakers. The motion PASSED without ob jection.

Allen Grossman (Complainant) provided an overview of the complaint, findings, follow-
up, and further requested the Task Force to find further violations. There were 1o
speakers in support of the Complainant. There was no Respondent present. There were
no speakers in support of the Respondent. A question and answer period followed.
Complainant responded to questions raised throughout the discussion and further
requested the Task Force to find further violations. The Respondent was not present for
rebuttal. Complainant waived rebuttal.

- Member Washburn, seconded by Member Knee, moved to find Scott Minty, Marisa
Moret, and Susana Martinez, City Attorney’s Office in violation of Sunshine
Ordinance Sections 67.21(b) based on the Custodian of Records failure to comply
with the public records request, 67. 21(e) based on failure to appear before the Task
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Force for the hearing, 67.26 based on failure to keep withholding to a minimum,
67.27 based on failure to justify a reason, and referral to Compliance and
Amendments Committee.

Speaker: Peter Warfield spoke in support of motion.

The motion PASSED by the following vote:
Ayes: 7 — Costa, Knee, Manneh, Washburn, Chair J ohnson

Noes: 1 - West
Absent: 2 - Chan, Vice Chair Wolfe
Excused: 2 - Snyder, Cauthen

23. Permanent designation of Seat No. 2 as the Bruce Brugmann Seat. (Discussion
and Action. (1.11.33—-1.33.27)

Member Knee, seconded by Member Washburn, moved to name Seat No. 2 the
Bruce Brugmann Seat pending completion of legal requirements.

Speaker: Jason Grant Garza spoke expressing objection to naming the seat after Bruce
Brugmann. Thomas Picarello requested the item be continued to the future i 1ncom1ng
Task Force Members

There were no speakers. The motion PASSED Withouf objection.

24.  Public Comment: Members of the public may address the Sunshine Ordinance Task .
Force (SOTF) on matters that are within SOTF’s jurisdiction, but not on today’s agenda.
- (51.47-1.11.33) '

Speakers Ray Hartz spoke expressing praise of SOTF. Jason Grant Garza spoke
expressing concern about the Chair not replying to correspondence and him not having
access to medical records. Thomas Picarello spoke expressing concern regarding
Respondents not being available after 5:00p.m. to present their responses in complaint
cases and requested to have SOTF meetings televised. Peter Warfield spoke inquiring
which members of the SOTF will reapply. Ace spoke expressing clarity in the time -
allowed for speakers to speak. Allen Grossman spoke announcing the Joint Ethic
Commission SOTF Committee meeting. Male Speaker spoke expressing anonymous
right to remain anonymous.

25. Report: Compliance and Amendmeots meeting of March 20, 2012.
In the interest of time, the report was not heard.

26.  Administrator’s Report.
In the interest of time, the report was not heard.

27. Announcements, Comments, Questions, and Future Agenda Items.
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There were none.

28.  ADJOURNMENT

Draft Meeting Minutes

There being no further business, the Task Force adjourned at the hour of 11:17 p.m.
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SUNSHINE ORDINANCE TASK FORCE
CITY AND COUNTY OF SAN FRANCISCO
Draft MINUTES

Hearing Room 408
City Hall, 1 Dr. Carlton B. Goodlett Place .
San Francisco, CA 94102-4689

October 25, 2011 — 4:00 PM

Regular Meeting

Members:  Hope Johnson (Chair), Bruce Wolfe (Vice-Chair)
David Snyder, Richard Knee, Sue Cauthen, Suzanne Manneh
Allyson Washburn, James Knoebber, Jay Costa, Hanley Chan, Jackson West

Call to Order, Roll Call and Agenda Changes (4.00 p.m. - 4:36 p.m.)

The meeting was called to order at 4:00 p.m. On the call of the roll, Member Cauthen,
Member Knoebber, Member Wolfe, Member Chan, and Member West were noted absent.
Member Wolfe was noted present at 4:17 p.m. Member Chan was noted present at 4:53 p.m.
Member Manneh was noted absent at 6:58 p.m. Member Chan was noted absent at 9.00 p.m.

Member Knee, seconded by Member Washburn, motioned to excuse Member Cauthen. |

The motion was approved without objection.

Chair Johnson said the respondent for Items 8 and 9 was present and the case would be heard
as soon as the complainant arrived.

Member Washburn, séconded by Member Costa, motioned to hear the item when the
complainant arrives. !

The motion was approved without objection.
Chair Johnson moved the annual report to. after Item 21.

Member Washburn, seconded by Member Costa, motioned to hear the annual report after
Item 21.

The motion was approved without objection.

1. Possible adjustment of Sunshine Ordinance Task Force meeting schedule for the 2011
winter holidays (4:03 p.m. -4:11 a.m.)
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Member Knee, seconded by Member Washburn, moved to cancel the November 22, 2011,
meeting and call for a special meeting on November 29, 2011.

The motion was approved without objection.

Member Knee, seconded by Member Costa, moved to cancel the December 27, 2011,
meeting and call for a special meeting on January 3, 2012.

The motion was approved without objection.

Public Comment: Peter Warfield, Executive Director of the Library Users Association, said
the Task Force and the Board of Supervisors meet on the same day and it poses a conflict for
those who would like to participate in both meetings. He urged the Task Force to move its
meeting to another day.

2. Approval of the Annual Report

Chair Johnson moved the item to be heard after Ttem 21. The item was not heard because
quorum was lost at 9:42 p.m.

3. Approval of Minutes from the August 23,2011 SOTF Regular Meeting (4:11 p.m. - 4:32
p.m.) '

. Member Costa, seconded by Member Washburn, moved to amend and approve the Minutes
from the August 23, 2011 SOTF Regular Meeting: -

Public Comment: Peter Warfield, , Executive Director of the Library Users Association, said
the Task Force’s decision to inform the City Attorney that the 150-word statement had to be
in the body of the minutes and should be memorialized somewhere. Ray Hartz, Director of
San Francisco Open Government, said detailed record-keeping is important because future -
Task Force members can look at the record to see how the Task Force reached a decision
instead of having the topic revisited. Allen Grossman said members need to do more to clear
the backlog of meeting minutes. :

The motion carried by the following vote:
Ayes: 7 — Snyder, Knee, Manneh, Washburn, Costa, Wolfe, Johnson
Excused: 1 — Cauthen
Absent: 3 — Knoebber Chan, West

4. File No. 11021: Hearing on the status of the May 24, 2011, Order of Determination
regarding Debra Benedict against the Tides Center (4:32 p.m. - 4:37 p.m.)

The Complainant was not present. No one presented facts and evidence on behalf of the
Complainant. Respondent Olaitan Callender-Scott had earlier informed the Task Force that
she could not attend because she was out of state.
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The Task F orce discussed following up with respondent to confirm residents of San
Francisco will be able to remotely attend public Board meetings of the Tide Center held out

of state.

Chair Johnson moved the item to the December 13, 2011, Compliance and Amendments
Committee meeting for follow up. \

Public Comment: None.

5. File No. 11034: Reconsideration of a complaint filed by Frank McDowell against the San
Francisco Municipal Transportation Agency for allegedly not providing documents
associated with a drive cam. (3.51 p.m. - 6:37 p.m.)

Complainant presented a graph produced by respondent in a separate matter.
Member Wolfe, seconded by Member Washburn, moved to reconsider the complaint.

Public Comment: Ray Hartz, Director San Francisco Open Government, said the MTA .
should have helped Mr. McDowell identify the documents he needed. Jason Grant Garza said
the Task Force needs to help the complainant and reopen the matter.

The motion carried by the following vote:
Ayes: 5 — Washburn, Costa, Wolfe, Chan, Manneh
Noes: 3 — Snyder, Knee, Johnson
Excused: 1 — Cauthen
- Absent: 2 —Knoebber, West

Chair Johnson said the item will be placed on the November 8, 2011, agenda.

6. File No. 11042: The Compliance and Amendments Committee has referred Cynthia Carter v
the San Francisco Municipal Transportation Agency back to the Task Force with a
recommendation that the matter be forwarded to the Ethics Commission for failure to comply
with the Order of Determination. (6:50 p.m..- 7:28 p.m.)

Complainant was not present. Respondent stated some document had been provided -
following the Compliance and Amendment Committee hearing.

Member Knee, seconded by Member Washburn, motioned to continue the matter to the
November 29, 2011 full Task Force meeting.

Public Comment: Ray Hartz, Director San Francisco Open Government, said City officials
should know and understand the implications of'the Order of Determination. Patrick
Monette-Shaw said several departments have not made good-faith efforts to comply with an
Order of Determination., Jason Grant Garza said if the issue is referred to the Ethics

- Commission it will respond by saying that the Task Force was wrong in its determination..
Peter Warfield, Executive Director Library Users Association, said promptness is important
and it is specified in the Ordinance. David Hill of the MTA said the role a department plays
in responding to a request has to be considered because a request for a document involves the
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work of several employees. Allen Grossman said a public request should be handled at the
same level an employee would to his or her daily duties, and EthJCS play an important roll in
enforcement of the that duty »

The Task Force discussed the need for timely compliance with Orders of Determination.

Vice Chair Wolfe, seconded by Member Washburn, made a substitute motion to refer
Caroline Celaya of the SFMTA to the Ethics Commission for failure to comply with the
Order of Determination and for violating Sections 67.21(b) by not providing the documents
in a timely manner, 67.21(c) for failure to direct the requestor to the appropriate person, and
67.21(e) for failure to send a knowledgeable representative.

Public Comment: Patrick Monette-Shaw said the Task Force has every reason to support
Member Wolfe’s motion. Jason Grant Garza wanted to know what would happen after it is
referred to the Ethics Commission. Ray Hartz said a referral to the Ethics Commission is a

. must if respondents do not abide by the dates the Task Force has stipulated in its Order of
Determinations. Peter Warfield said he supported the motion.

The motion carried by the following vote:
Ayes: 6 —Knee, Washburn, Costa, Wolfe, Chan, Johnson
Noes: 1 — Snyder
Excused: I — Cauthen
Absent: 3 — Knoebber, West, Manneh

7. File No. 11049: The Compliance and Amendments Committee has referred George Wooding
v Recreation and Parks Department back to the Task Force with a recommendation that the
matter be forwarded to the Ethics Commission for official misconduct by reason of willful
failure to comply with the Order of Determination. (7:28 p.m. - 8:24 p.m.)

Several days before the hearing, respondent Olive Gong produced responsive emails
recovered from backup tapes as requested by the Compliance and Amendments Committee.

Member Washburn, seconded by Vice-Chair Wolfe, moved to accept the recommendation of |
the Compliance and Amendments Committee.

Public Comment: Ray Hartz, Director San Francisco Open Government, said Olive Gong,
the Custodian of Records for the Recreation and Parks Department, should have told her staff
that there was a deadline that she needs to meet in producing the documents. Jason Grant
Garza said the Task Force should tell Mr. Wooding that the referral to the Ethics
Commission would not get him anywhere. Greg Miller said the matter should be forwarded
to the Ethics Commission even if no action is anticipated. Peter Warfield said the Recreation
and Parks Department has been given ample time to respond and because they have not the
referral to the Ethics Commission is automatic. Allen Grossman said official misconduct
only applies to elected official and department heads.

Member Washburn, seconded by Vice-Chair Wolfe, amended the motion to refer Recreation
-and Parks Department General Manager Phil Ginsburg and Director of Policy and Public
Affairs Sarah Ballard to the Ethics Commission for official misconduct by reason of willful
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10.

failure, and Recreation and Parks Commlssmn President Mark Buell and Ohve Gong for not
complying with the Order of Determination.

The motion carried by the following vote:
Ayes: 7 — Snyder, Knee, Washburn, Costa, Wolfe, Chan, Johnson
Excused: 1 - Cauthen
Absent: 3 — Knoebber, West, Manneh

File No. 11046: Determination of jurisdiction on complaint filed by Charles Pitts against the
Shelter Monitoring Committee for allegedly calling a recess to dlscuss an item while a
meeting was in progress. (4:38 p.m. - 5:31 p.m.)

Vice Chair Wolfe, seconded by Member Knee, motioned to find jurisdiction.

Public Comment: None.
The motion passed without objection.

File No. 11046: Hearing on complaint filed by Charlés Pitts against the Shelter Monitoring
Committee for allegedly calling a recess to discuss an item while a meeting was in progress.

Compliant presented a video of the recess. Respondent stated microphones were on during
the recess, but meetings are not recorded. The City’s technology department is working with
the committee to record meetings. .

Member Knee, seconded by Member Chan, moved to find the Shelter Monitoring Committee
in violation of Section 67.14(c) for not audio recording its meetings.

Public Comment: Ray Hartz, Director San Francisco Open Government, said the public
should have been given a chance to participate in the discussion Shelter Monitoring
Committee analyst Bernice Casey had with a committee member. Peter Warfield, Executive
Director of Library Users Association, cited the Brown Act and said the edits done to the
document should have been done in front of the public. Jason Grant Garza said the Task
Force needs to monitor the situation and not forward it to the Ethics Commission.

The motion carried by the following vote:
Ayes: 8 — Snyder, Knee, Manneh, Washburn, Costa, Wolfe, Chan Johnson

Excused: 1 — Cauthen
Absent: 2 — Knoebber, West

The matter is forwarded to the Education, Outreach and Training Committee.
File No. 1 1056 Determination of jurisdiction on complaint filed by Allen Grossman against
City Attorney Dennis Herrera and Jack Song of the City Attorney’s Office for allegedly not

responding to an Immediate Disclosure Request on a timely basis and not responding to a
request for public information. (8:24 p.m. - 9:41 p.m.)

Member Knee, seconded by Member Washburn, motioned to find jurisdiction.
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11.

12.

13.

Public Comment: None.
The motion passed without objection.

File No. 11056: Hearing on commplaint filed by Allen Grossman against Dennis Herrera and
Jack Song of the City Attorney’s Office for allegedly not responding to an Immediate
Disclosure Request on a timely basis and not responding to a request for public information.

Mr. Song stated the City Attorney’s Office retains records for two years. He did not know if
records are available for the past two years or if they might be attorney privileged.

Chair Johnson, seconded by Member Costa, moved to find Jack Song in violation of Sections
67.25(a) for failure to respond to the two IDR requests in a timely manner and 67.21 (c) for
not directing the requester to the appropriate office; and to find City Attorney Dennis Herrera
in violation of Section 67.26 for not keeping withholding to a minimum and ordered him to
produce the documents that explain how the budget is calculated, explain how a baseline is
set and used, and how it relates to the Task Force for the last two years.

Public Comment: Ray Hartz, Director San Francisco Open Government, said if any
calculation is based on the prior year the previous year’s numbers should be available. Peter
Warfield, Executive Director Library Users Association, said the person appearing before the
Task Force is not knowledgeable on the issue and the City Attorney’s Office is not
maintaining its records as the Ordinance states. Jason Grant Garza said baselines for financial
situations are the same as baselines for medical purposes. Nick Pasquariello wanted to know
how Mr. Song knew that the budget is based on an eight-year baseline.

The motion carried by the following vote:
Ayes: 6 — Snyder, Knee, Washburn, Costa, Wolfe, Johnson
Excused: 1 — Cauthen
Absent: 4 — Knoebber, West, Manneh, Chan

The matter is referred to the Compliance and Amendments Committee.

File No. 11058: Determination of jurisdiction on complaint filed by Nick Pasquariello
against the Film Commission for allegedly failing to release public records.

The item was not heard because quorum was lost at 9:42 p.m.

File No. 11058: Hearing on complaint filed by Nick Pasquariello against the Film

 Commission for allegedly failing to release public records.

The item was not heard because quorum was lost at 9:42 p.m.

14. File No. 11060: Determination of jurisdiction on complaint filed by Lars Nyman against the

Department of Public Works for allegedly failing to produce requested documents.

The item was not heard because quorum was lost at 9:42 p.m.
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15.

16.

17.

18.

19.

20.

21.

22,

23.

File No. 11060: Hearing on complaint filed by Lars Nyman against the Department of Public’
Works for allegedly failing to produce requested documents.

The item was not heard because quorum was lost at 9:42 p.m.

File No. 11061: Determination of jurisdiction on complaint filed by Micki Jones against the
Fire Department for allegedly failing to give her a copy of a complaint letter that was placed
in her personnel records.

Withdrawn.

File No. 11061: Hearing on complaint filed by Micki Jones against the Fire Department for
allegedly failing to give her a copy of a complaint letter that was placed in her personnel
records.

Withdrawn.

File No. 11070: Determination of jurisdiction on complaint filed by Jason Grant Garza
against the Department of Public Health for allegedly failing to respond to an Immediate
Disclosure Request. :

The item was not heard because quorum was lost at 9:42 p.m.

File No. 11070: Hearing on complaint filed by Jason Grant Garza against the Department of
Public Health for allegedly failing to respond to an Immediate Disclosure Request.

The item was not heard because quorum was lost at 9:42 p.m.

File No. 11071: Determination of jurisdiction on complaint filed by Ray Hartz against
Dennis Herrera of the City Attorney’s Office for allegedly advising City Departments to
violate the Sunshine Ordinance.

The item was not heard because quorum was lost at 9:42 p.m.

File No. 11071: Hearing on complaint filed by Ray Hartz against Dennis Herrera of the City
Attorney’s Office for allegedly advising City Departments to violate the Sunshine Ordinance.

The item was not heard because quorum was lost at 9:42 p.m.
Supervisor of Records Report

The item was not heard because quorum was lost at 9:42 p.m.
Approval of Minufes from the January 4, 2011, special meeting.

The item was not heard because quorum was lost at 9:42 p.m.
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24.

25.

26.

27.

28.

Approval of Minutes from the January 20, 2011, special meeting.

The item was not heard because quorum was lost at 9:42 p.m.

Approval 6f Minutes from the January 25, 2011, regular meeting.

The item was not heard because quorum was lost at 9:42 p.m. .

Report: Education, Outreach and Training Committee meeting of (jctober 13, 2011,
The item was not heard because quorum was lost at 9:42 p.m.

Report: Compliance a;xd Amendments Committee meeting of October 11, 2011.
The item was not heard because quorum was lost at 9:42 p.m. |

Administrator’s Report.

- The item was not heard because quorum was lost at 9:42 p;m.

29.

Public Comment (5:31 p.m. - 5:50 p.m.)

Jason Grant Garza inquired about the process in filing an Immediate Disclosure Request and

- several other Sunshine Ordinance Task Force procedures. Patrick Monette-Shaw wanted to

know if the Task Force would contact the Mayor’s Office and inquire what the outcome of

- the Ethics Commission’s referral of Jewelle Gomez would be. Ray Hartz, Director San

30.

Francisco Open Government, said he has warned the Ethics Commission not to dismiss
Sunshine referrals but to enforce the law and if they did not he would keep reminding them
of their duties whenever he gets a chance at its meetings. Peter Warfield, Executive Director
Library Users Association, said if members wanted to have their meeting date changed it
could be planned well ahead of schedule to give members a chance to adjust. Allen
Grossman said the Task Force needs to review the material that is in the Ethics :
Commissioners agenda packet for Nov. 14 and be prepared to discuss it extensively. Charles
Pitts said the Task Force needs to make sure that all libraries and law offices have the latest
edition of the Sunshine Ordinance.

Administrator’s Report

* The item was not heard because quorum was lost at 9:42 p.m.

31.

32.

Future Agenda Items
The item was not heard because quorum was lost at 9:42 p.m.
Adjournment

Having lost quorum at 9:42 p.m. the Task Force did not discuss the remaining agenda items.
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SUNSHINE ORDINANCE TASK FORCE
CITY AND COUNTY OF SAN FRANCISCO
Draft MINUTES

: Hearing Room 408
City Hall, 1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

November 29, 2011 - 4:00 PM
'Spec'ial Meeting
Members: Hope Johnson (Chair), Bruce Wolfe (Vice-Chair)

David Snyder, Richard Knee, Sue Cauthen, Suzanne Manneh,
Allyson Washburn, Jay Costa, Hanley Chan, Jackson West

1. Call to Order, Roll Call and Agenda Changes (4:00 p.m. - 4:02 p.m.)
The meeting was called to order at 4:02 p.m. On the call of the roll, Member Manneh,
Member Costa and Member West were noted absent. Member Manneh was noted present at

4:07 p.m. Member West was noted present at 4:10 p.m. Member Chan was noted absent at
7:30 p.m. Member Cauthen was noted absent at 8:30 p.m.

Member Wolfe, seconded by Member Washburn, moved to excuse Member Costa.

Public Comment: Jason Grant Garza said Task Force members should attend all meetings in -
order to serve the community well.

The motion passed without objection.

2. Changing the time and day of the week the Sunshine Ordinance Task Force holds its
regular monthly meetings (4.35 p.m. - 4:40 p.m.)

Chair Johnson moved to continue the item to the December 14 meeting.

Public.:Comment: Peter Warfield, Executive Director of the Library Users Association,
suggested delaying the move to the new schedule so that members can adjust their schedules

accordingly.
The motion passed without objection.
3. Approval of Annual Report to the Board of Supervisors (4:40 p.m. - 4:53 p.m.)

Member Cauthen, seconded by Member Knee niotioned to move the item to the December
14 meeting. ' :
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Public Comment: Peter Warfield, Executive Director of the Library Users Association, said
the issue of serial violators, long-term issues, and the 45-day requirement should also be
included in the report. -

The motion passed without objection.
4. Approval of Minutes from the October 25, 2011 Regular Meeting (4.40 p.m. - 4:53 p.m.)

Member Cauthen, seconded by Member Knee motioned to move the item to the December
14 meeting.

Public Comment: Peter Warfield, Executive Director of the Library Users Associatioh said
he may not be able to attend the December 14 meetmg but supports to motion because the
document was not in the packet.

The motion passed without obj ection.

5. File No. 11058: Determination of jurisdiction on complaint filed by Nick Pasquariello
against the Film Commission for allegedly failing to release pubhc records (4:41 p.m. -
5:25pm.)

Member Washburn, seconded by Vice Chair Wolfe, motioned to find jurisdiction..
Public Comment: None.
The motion was passed without objection.

6. File No. 11058: Hearing on complaint filed by Nick Pasquariello against the Film
Commission for allegedly failing to release public records

Member Washburn, seconded by Member Knee, motioned to find the Film Commission in
violation of Sections 67.26 for withholding records and 67.27 for not providing justification
for the withholding.

Public Comment: Allen Grossman said there was no expectation of privacy when somebody
applies for a permit. Peter Warfield, Executive Director of the Library Users Association,
said various state and local laws allow for the redaction of certain information and the
respondent in this case did not cite any.

The motion, as amended, carried by the following vote:
Ayes: 9 — Snyder, Knee, Cauthen Manneh, Washburn, Wolfe, Chan, West, Johnson
Excused: 1 - Costa

Chair Johnson referred the matter to the Compliance and Amendments Committee.
7. File No. 11060: Determination of jurisdiction on complaint filed by Lars Nyman against

the Department of Public Works for allegedly failing to produce requested documents.
(7:57 p.m. - 8:05 p.m.)
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10.

Member Manneh, seconded by Member Washburn, motioned to find jurisdiction.
Public Comment: None.
The motion was passed without objection.

File No. 11060: Hearing on complaint filed by Lars Nyman against the Department of
Public Works for allegedly failing to produce requested documents.

The complainant was not present. There was no one in the audience to presént facts and
evidence in support of the complainant. Frank Lee represented the Department of Public

Works. . ‘

Chair J ohnson, seconded by Vice Chair Wolfe, motioned to dismiss the complaint.
Public Comment: None.

The motion carried on the following vote:
Ayes: 8 — Snyder, Knee, Cauthen, Manneh, Washburn, Wolfe, West, Johnson

Excused: 1 — Costa
Absent: 1 — Chan

File No. 11070: Determination of jurisdiction on complaint filed by Jason Grant Garza
against the Department of Public Health for allegedly failing to respond to an
Immediate Disclosure Request. (8:05 p.m. - 9:34 p.m.)

Vice Chair Wolfe, seconded by Member Manneh, motioned to find jurisdiction.

Public Comment: None.
The motion was passed without objection.

File No. 11070: Hearing on complaint filed by Jason Grant Garza against the
Department of Public Health for allegedly failing to respond to an Immediate
Disclosure Request. '

Complainant Jason Grant Garza presented his case. The Departmeht of Public Health was
represented by Public Information Officer Eileen Shields, Compliance Officer Chona Peralta
and Privacy Officer Dr. Alice Clegghormn

Vice Chair Wolfe motioned to find the department in violation of Section 67.27(d) for
withholding the records. The motion died for lack of a second.

Matter concluded.

Member Snyder, seconded by Member Knee, motioned to reopen the matter for public
comment.
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Public Comment: Peter Warfield said regardless of content, all documents are public records
and subject to disclosure. Ray Hartz, Director San Francisco Open Government, said the
Library Commission took 25 days to produce 13 documents in response to an Immediate

- Disclosure Request.

11,

12.

Vice Chair Wolfe motioned to find the department in violation of Section 67.27(d) for
withholding the records. The motion died for lack of a second.

Matter concluded.

Chair Johnson called for a brief recess.

File No. 11081: Determination of jurisdiction on complaint filed by J ason Grant Garza
against the Department of Public Health for allegedly not responding to an Immediate
Disclosure Request. (9: 43p m. -10:23 p.m.)

Vice Chair Wolfe, seconded by Member Knee, motioned to find jurisdiction.

Public Comment: None.

The motion was passed without objection.

File No. 11081: Hearing on complaint filed by Jason Grant Garza against the
Department of Public Health for allegedly not responding to an Immediate Disclosure
Request.

Complainant Jason Grant Garza presented his case. The Department of Public Health was

represented by Public Information Officer Eileen Shields, Compliance Officer Chona Peralta
and Privacy Officer Dr. Alice Clegghomn

' Chair J ohnson, seconded by Member Washburn, motioned to find the department in violation

of Sections 67.21 (c) for failing to assist a requestor, 67.25(a) for failure to respond to an
Immediate Disclosure Request and 67.27 for not providing a justification for withholding
records.

Public Comment: None.

The motion carried on the following vote:
Ayes: 6 — Snyder, Knee, Washburn, Wolfe, West, Johnson
‘Excused: 1 - Costa '
~ Absent: 3 — Cauthen, Manneh, Chan

The matter was forwarded to the Compliance and Amendments Committee where the issue
of the medical record would continue to be discussed. »
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13.

14.

File No. 11071: Determination of jurisdiction on complaint filed by Ray Hartz against
Dennis Herrera of the City Attorney’s Office for allegedly advising City Departments to
violate the Sunshine Ordinance. (10.24 p.m. - 10:41 p.m.)

Vice Chair Wolfe, seconded by Member Knee, motioned to find jurisdiciﬁon.

Public Comment: None.
The motion was passed without objection.

File No. 11071: Hearing on complaint filed by Ray Hartz against Dennis Herrera of the
City Attorney’s Office for allegedly advising City Departments to violate the Sunshine
Ordinance.

Member Knee, seconded by Member Washburmn, motloned to move the item to the next
meeting.

Public Comment: Peter Warfield said the matter should be heard and not to delay the
complainant by postponing the case.

Vice Chair Wolfe, seconded by Member Snyder, motioned to hear #11085 before #11071.

. Public Comment: Peter Warfield wanted to know what would happen if tlme ran out and a

15.

decision on his complaint had not been reached.
Member Knee, seconded by Member Washburn, motioned to continue Items 14, 33 and 34.

Public Comment: Zoe Taleporos of the Arts Commission said the agenda should be limited
to a certain number of cases because it is unconscionable to have people sit from 4 p.m. to 11
p.m. and yet have their item not heard. Ray Hartz said the Task Force needs to do what it
needs to do to hear the complaints. Peter Warfield said he appreciates the time the Task
Force spends to try and do justice to the complainants.

The motion carried on the following vote:
Ayes: 5 — Snyder, Knee, Washburn, West, Johnson
Noes: 1 - Wolfe
Excused: 1 — Costa
Absent: 3 — Cauthen, Manneh, Chan

File No. 11072: Determination of jurisdiction on complaint filed by Anonymous agalnst
Supervisor Sean Elsbernd for allegedly violating certain sections of the Sunshine

Ordinance at a recent Board of Supervisors meeting. (6.44 p.m. - 7:56 p.m.)

Member Knee, seconded by Vice Chair Wolfe, motioned to find jurisdiction.

Public Comment: None.

© The motion passed without objection.
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16. File No. 11072: Hearing on complaint filed by Anonymous against Supervisor Sean

17.

18.

19.

Elsbernd for allegedly violating certain sections of the Sunshine Ordinance at a recent
Board of Supervisors meeting.

Pastor Gavin presented her complaint. The respondent was not present. There was no one in

‘the audience to present facts and evidence in support of the respondent.

No motion was made.

Public Comment: Ray Hartz, Director San Francisco Open Government, said Supervisor
Elsbernd should have taken his fellow Supervisor’s and constituents’ concerns into
consideration and should have voted against the ParkMerced Development Agreement. Jason
Grant Garza said the non-appearance of a knowledgeable representative from Supervisor
Elsbernd’s office is a Sunshine violation.

Chair Johnson announced that the matter was concluded.

Member Knee, seconded by Member Manneh,‘motioned to reopen the matter to allow Vice
Chair Wolfe to make a motion

Public Comment:_Noné.

The motion passed without obj ection.
No motion was made. |

Chair Johnson announced that the matter was concluded.

File No. 11073: Determination of jurisdiction on compiaint filed by Anonymoﬁs against
Supervisor Malia Cohen for allegedly violating certain sections of the Sunshine
Ordinance at a recent Board of Supervisors meeting.

Continued.

File No. 11073: Hearing on complaint. filed by Anonymous against Supervisof Malia

Cohen for allegedly violating certain sections of the Sunshine Ordinance at a recent
Board of Supervisors meeting. ’

"Continued.

File No. 11074: Determination of jurisdiction on complaint filed by Anbnymous against
Supervisor Carmen Chu for allegedly violating certain sections of the Sunshine
Ordinance at a recent Board of Supervisors meeting.

Member Washbuin, seconded by Member Knee, motioned to find jurisdiction.

Public Comment: None.
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20.

21.

22,

23.

24.

25.

The motion passed without objection

File No. 11074: Hearing on complaint filed by Anonymous against Supervisor Carmen
Chu for allegedly violating certain sections of the Sunshine Ordinance at a recent Board

of Supervisors meeting.

Pastor Gavin presented her complaint. Seven members of the pubiic spoke in support of
Pastor Gavin. Gillian Gillette, legislative aide to Supervisor Scott Weiner read a statement

from Supervisor Carmen Chu.

No motion was made.

Public Comment: Jason Grant Garza said public officials should be held responsible for their
actions. ‘

Matter concluded.

File No. 11075: Determination of jurisdiction on complaint filed by Anonymous against
Supervisor Scott Wiener for allegedly violating certain sections of the Sunshine
Ordinance at a recent Board of Supervisors meeting.

Continued.

File No. 11075: Hearing on complaint filed by Anonymous against Supervisor Scott
Wiener for allegedly violating certain sections of the Sunshine Ordinance at a recent

Board of Supervisors meeting.

Continued.

File No. 11076: Determination of jurisdiction on complaint filed by Anonymous against
Supervisor Mark Farrell for allegedly violating certain sections of the Sunshine
Ordinance at a recent Board of Supervisors meeting. '

Continued.

File No. 11076: Hearing on complaint filed by Anonymous against Supervisor Mark
Farrell for allegedly violating certain sections of the Sunshine Ordinance at a recent

Board of Supervisors meeting.

Continued.

File No. 11077: Determination of jurisdiction on complaint filed by-Anonymous against
Supervisor David Chiu for allegedly violating certain sections of the Sunshme
Ordinance at a recent Board of Supervisors meeting.

Continued.
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26.

27.

28.

29.

30.

31,

32.

33.

34.

File No. 11077: Hearing on complaint filed by Anonymous against Supervisor David
Chiu for allegedly violating certain sections of the Sunshine Ordinance at a recent
Board of Supervisors meeting.

Continued.

File No. 11078: Determination of jurisdiction on complaint filed by Anonymous against
John Rahaim of the Planning Department for allegedly violating certain sections of the '
Sunshine Ordinance.)

Continued.

File No. 11078: Hearing on complaint filed by Anonymous against John Rahaim of the
Planning Department for allegedly violating certain sections of the Sunshine Ordinance.

Continued.

File No. 11079: Determination of jurisdiction on complaint filed by Anenymous against
Deputy City Attorney Cheryl Adams for allegedly VIOIatmg certain sections of the
Sunshine Ordinance.

Continued.

File No. 11079: Hearing on complaint filed by Anonymous against Deputy Cify
Attorney Cheryl Adams for allegedly VIOIatmg certain sections of the Sunshine
Ordinance.

Continued.

File No. 11080: Determination of jurisdiction on complaint filed by Anbnymous against
Deputy City Charles Sullhvan for allegedly violating certam sections of the Sunshine
Ordinance.

Continued.

File No. 11080: Hearing on complaint filed by Anonyrﬂous against Deputy City Charles
Sulllivan for allegedly violating certain sections of the Sunshine Ordinance.

Continued.

File No. 11085: Determination of jurisdiction on complaint filed by Library Users
Association against the Arts Commission for not providing the draft minutes of a
meeting.

Continued.

File No. 11085: Hearing on complaint filed by Library Users Association against the
Arts Commission for not providing the draft minutes of a2 meeting,
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Continued.
35. Public Comment (5:22 p.m. - 5:36 p.m.)

Ray Hartz, Director, San Francisco Open Government appealed to the Task Force to forward
his complaint in #10050 Ray Hartz v Police Commission to the Ethics Commission. '
(submits summary) Jason Grant Garza said the Chair and Administrator of the Task Force do
not respond to his emails on the 45-day rule. Randall Panter said the 45-day rule allows a
committee not to take action immediately. Peter Warfield, Executive Director of the Library
Users Association, said the Task Force needs to take care of the complaints promptly and
make it visible to the public. Allen Grossman said the Task Force needs to review the
administrative support it gets because Mr. Rustom has taken an inordinate amount of time off
and in his absence the Clerk has not provided adequate coverage. Chair Johnson called a
brief recess.

.36. Announcement, Comments, Questions, and Future Agenda Items (10:36 p.m. - 10:50
pm) - _ :
Vice Chair Wolfe suggested having all jurisdictional items to be called first to see who is
present and who is absent. It would also allow the parties to leave and come back at an
estimated time. Chair Johnson instructed Mr. Rustom to forward all emails from both parties
who say they will not be attending the meetings.

Public Comment: Ray Hartz said he would prefer to have #10054 brought back before the
Task Force. Peter Warfield said the administrator did not promptly forward him the Arts
Commission’s response to a recent complaint and requested that all emails from respondents
be forwarded to him electronically. -

37. Adjournment

With time being close to City Hall closing hour, the Task Force adjourned at 10:53 p.m.
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SUNSHINE ORDINANCE TASK FORCE
- CITY AND COUNTY OF SAN FRANCISCO
Draft MINUTES

- Hearing Room 408
City Hall, 1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

January 3, 2012 - 4:00 PM
Special Meeting

Members: Chair Hope Johnson, Bruce Wolfe (Vi.ce-Chair)
David Snyder, Richard Knee, Sue Cauthen, Suzanne Manneh,
Allyson Washburn, Jay Costa, Hanley Chan, Jackson West

1. Call to Order, Roll Call, and Agenda Changes. (5.00 p.m. - 5:01 p.m)

The meeting was ealled to order at 5:00 p.m. Vice Chair Wolfe, Members Snyder,
Cauthen, Wolfe, and Chan were noted absent. There was a quorum. Vice Chair Wolfe
was noted present at 5:07 p.m.

Member Washburn, seconded by Member Knee, moved to EXCUSE Members
Snyder and Cauthen.

There were no speakers. The motion PASSED without objection.

Chair Johnson announced that File No. 11086_Che Hashim v. Jarvis Murray of the San
Francisco Municipal Transportation Agency (Item Nos. 19 and 20) were withdrawn by
the Complainant. Chair Johnson indicated a request that File No. 11091_Nick

Pasquariello v. Office of Supervisor David Chiu (Item Nos. 27 and 28) be continued by

the Respondent.

2. Approval of Minutes from the Regular Meeting of October 25, 2011. (5:04 p.m. -
5:06 p.m.) :

Member Knee, seconded by Member Costa, moved to CONTINUE to January 24,
2011.

There were no speakers. The motion PASSED without objection.

3. Approval of Minutes from the Special Meeting of November 29, 2011. (5 .t04 pm. -
5:06 p.m.)

Member Knee, seconded by Member Costa, moved to CONTINUE to J. anuary 24,
2011. o

There were no speakers. The motien PASSED without objeetion.
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4. Approval of Minutes from the Special Meeting of December 14, 2011. (5:04 p.m. -
5:06 p.m.) '

Member Knee, seconded by Member Costa, moved to CONTINUE to January 24,
2011.

- There were no speakers. The motion PASSED without objection.

5. Approval of the Task Force Annual Report to Board of Supervisors. (5:07 p.m. -
5:35p.m.) ' : ' .

Members reviewed the report and commented on the matter. A questioh and answer
period followed. Members proposed additional amendments as follows:

Chair Johnson, on Page 10 by adding a fourth paragraph under Enforcement of the
Sunshine Ordinance as follows: ‘In addition, enforcement of the Sunshine Ordinance
may uncover other improper actions within a department. The Task Force wrote
letters to the Board of Supervisors on June 17,2011, and July 6, 2011, documenting
its increasing concern regarding repeated violations of the Sunshine Ordinance by the
Arts Commission since 2010 and lack of enforcement of the Ordinance. Many of the
Sunshine complaints were related to the Street Artists concern over financial
expenditures. By mid-July the Head of the Arts Commission was replaced amid
allegations of improper financial expenditures and failure to properly track spending.
The allegations were then confirmed by the City’s Controller Audit Commission in

- November.”-

Member Washburn, on Page 10 by replacing ‘LONG TERM ISSUES’ with ‘ISSUES
OF CONCERN’; on Page 10 by adding an additional sentence to the fourth paragraph -

- under Enforcement of the Sunshine Ordinance as follows: ‘The Sunshine Ordinance
Task Force also found that no public input had been possible prior to the noise
ordinance.’ :

Chair Johnson, on Page 12 by replacing “350° with 280°.

Member Knee, on Page 14 by deleting the first reference to ‘normally’ in the third
paragraph; on Page 19 by replacing the first sentence of the second paragraph with
“The EOTC has three voting seats, two of which are filled; the holders are Jay Costa
(Chair) and Suzanne Manneh.’; on Page 19 by deleting ‘h’ in ‘Thomas’; on Page 19
by spelling out “Municipal Transportation Agency (MTA)’ and ‘Single Room
Occupancy (SRO)’; and throughout the Committee pages to standard the listed
complaints format. :

Ray Hartz, expressed various concerns relating to people’s rights, violations by Boards
and Commissions, and resources provided by the Offices of the Clerk of the Board and
City Attorney. Jason Grant Garza, expressed various concerns relating to Sunshine

Ordinance Task Force violations of the Ordinance and failure to follow process. David
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Pilpel, expressed various concerns relating to the reporting period, Administator’s
Reports, and lack of an overall date.

Member Knee, seconded by Vice Chair Wolfe, moved to AMEND the Task Force
Annual Report through December 2011, as detailed above.

There were no speakers.

The motion PASSED by the following vote:
Ayes: 7 —Knee, Manneh, Washburn, Costa, Wolfe, West, Johnson
Excused: 2 — Snyder, Cauthen
Absent: 1 — Chan

Vice Chair Wolfe, seconded by Member Knee, motioned to CONTINUE AS
AMENDED to January 24, 2011.

There were no other speakers. The motion PASSED without objection.
6. Discussion of Task Force Press Releases. (5:35 p.m. - 6:02 p.m.)

Member Costa provided an overview of the Education, Outreach and Training
Committee’s discussion and intention. Members commented on the matter.

Member Washburn, seconded by Member Knee, moved that the Education,
Outreach, and Training Committee, begin work on the concept of Press Releases.

Jason Grant Garza, spoke expressing various concerns relating to the process and in
support of press releases. Ray Hartz (San Francisco Open Government), spoke
expressi_ng various concerns and in support of press releases. Lin Danny, expressed
various concerns relating to meeting accessibility. David Pilpel, expressed various
concerns relatmg to seriatim meetings. Female Speaker, spoke expressing various
concerns and in support of press releases.

There were no other_speakers. The motion PASSED by the following vote:
Ayes: 7 — Knee, Manneh, Washburn, Costa, Wolfe, West, Johnson
"Excused: 2 — Snyder, Cauthen
Absent: 1 — Chan .

7. Discussion of Changing Time and Day of Week the Sunshine Ordinance Task Force
Regular Meetings. (6.:02 p.m. - 6:06 p.m:) '

Chair Johnson provided an overview of the proposed change in schedule and indicated
that additional resources needed to be review and therefore this matter would be
CONTINUED to January 24, 2012. Ray Hartz (San Francisco Open Government),
expressed concern relating to start time. Male Speaker, expressed concerns relating to
rooms. There were no other speakers. Members commented on the matter. No further

action was taken.
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10.

File No. 11008: Continued hearing on complaint filed by William Clark against the Arts
Commission including the Compliance and Amendments Committee’s recommendation
to the Task Force. (6:20 p.m. - 6:43 p.m.) '

Chair Johnson provided a recap of the prior proceedings. William Clark (Complainant)
provided an overview of the complaint, findings, follow-up, and further requested the
Task Force to find further violations. There were no speakers in support of the
Complainant. There was no Respondent present. There were no speakers in support of
the Respondent. A question and answer period followed. Complainant responded to
questions raised throughout the discussion and further requested the Task Force to find
further violations. :

Vice Chair Wolfe, seconded by Mémber Knee, moved to RECONSIDER THE
ORIGINAL ORDER OF DETERMINATION and CONTINUE to January 24,
2012.

There were no other speakers.

The motion PASSED by the following vote:
Ayes: 7 - Knee, Manneh, Washburn, Costa, Wolfe West, Johnson
Absent: 1 - Chan
Excused: 2 - Snyder, Cauthen

RECESS .
The Task Force reconvened at 6:44 p.m.

" File No. 11063: Determination of jurisdiction on complaint filed by Anonymous against

John Rahaim of the Planning Department for allegedly violating Ordinance Section 67.7
(Agenda Requirements: Regular Meetings), 67.7-1 (Publie Notice Requirements), 67.8
(Agenda Disclosures: Closed Session), 67.15 (Public Testimony), and 67.33 (Department
Head Declaration) at a recent Board of Supervisors Land Use Committee meeting. (644
pm. -7:46 p.m v

Member Knee, seconded by Vice Chair Wolfe, moved to find jurisdiction.
There were no speakers. The motion PASSED without objection.

File No. 11063: Hearing on complaint filed by Anonymous against John Rahaim of the
Planning Department for allegedly violating Ordinance 67.7 (Agenda Requirements: -
Regular Meetings), 67.7-1 (Public Notice Requirements), 67.8 (Agenda Disclosures:
Closed Session), and 67.15 (Public Testimony), and 67.33 (Department Head
Declaration) at a recent Board of Supervisors Land Use Committee meeting. (6:44 p.m. -
7:46 p.m.) :

Anonymous (Complainant) provided an overview of the complaint, responded to
questions raised throughout the discussion, and further requested the Task Force to find
violation. Male Speaker; Female Speaker; spoke expressing various concerns and in
support of the Complainant. Brian Smith (Respondent), Planning Department, provided
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11.

12.

13.

an overview of the Agency’s defense, responded to question raised throughout the
discussion, and further requested the Task Force to dismiss the complaint. A question
and answer period followed. Respondent provided a rebuttal and further requested the
Task Force to dismiss the complaint. Complainant provided a rebuttal and further
requested the Task Force to find violation.

Due to a lack of a motion, the Task Force FOUND NO VIOLATION.

David Pilpel; spoke expressing various concerns and in support of the finding. Ray
Hartz; spoke expressing various concerns and in opposition to the finding. There were no
other speakers. Task Force Members commented on the matter. No further action was

taken.

File No. 11078: Determmat1on of jurisdiction on complaint filed by Anonymous against
John Rahaim of the PIanmng Department for allegedly violating certain sections of the
Sunshine Ordinance. (7:46 p.m. - 7:48 p.m

Vice Chair Wolfe, seconded by Member Knee, moved to find- jurisdiction.

- There were no speakers. The motion PASSED without objection.

File No. 11078: Hearing on éomplaint filed by Anonymous against John Rahaim of the
Planning Department for allegedly violating certain sections of the Sunshine Ordinance at
a recent Board of Supervisors meeting. (7:47 p.m. - 8:16 p.m.)

Anonymous (Complainant) provided an overview of the complaint, responded to
questions raised throughout the discussion, and further requested the Task Force to find
violation. There were no speakers in support of the Complainant. Brian Smith
(Respondent), Planning Department, provided an overview of the Agency’s defense,
responded to question raised throughout the discussion, and further requested the Task
Force to dismiss the complaint. There were no speakers in support of the Respondent. A
question and answer period followed. Respondent did not provide a rebuttal.
Complainant provided a rebuttal and further requested the Task Force to find violation.

Due to a lack of a motion, the Task Force F OUND NO VIOLATION.

David Pilpel; spoke expressing various concerns and in support of the finding. Ray
Hartz; spoke expressing various concerns and in opposition to the finding. There were no
other speakers. Task Force Members commented on the matter. No further action was

taken.

~ File No. 11068: Determination of jurisdiction on complaint filed by Anonymous against

the Planning Department for allegedly violating various sections of the Sunshine
Ordinance. (8:16 p.m. - 8:31 p.m.)

A question and answer period followed. Anonymous (Complainant) provided an
overview of the jurisdiction and further requested the Task Force to find jurisdiction.
There were no speakers in support of the Complainant. Brian Smith (Respondent),
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14.

15.

Planning Department, provided an overview of their contest to jurisdiction. There were
no speakers in support of the Respondent.

Member Manneh, seconded by Member Costa, moved to find jurisdiction.

Ray Hartz (San Francisco Open Government), spoke expressing various concerns relating

to jurisdiction. David Pilpel, spoke expressing various concerns and in support of finding

jurisdiction. There were no other speakcrs

The motion PASSED by the following vote:
Ayes: 7 - Knee, Manneh, Washburn Costa, Wolfe, West, Johnson
Absent: 1 - Chan
Excused: 2 - Snyder, Cauthen

File No. 11068: Hearing on complaint filed by Anonymous against the Planning
Department for allegedly violating various sections of the Sunshine Ordinance. (8:31
pm. -10:10 p.m. )

Anonymous (Complainant) provided an overview of the complaint and further requested
the Task Force to find violation. Male Speaker, Female Speaker, spoke expressing
various concerns and in support of the Complainant. Brian Smith (Respondent), Planning
Department, provided an overview of the Agency’s defense and further requested the
Task Force to dismiss the complaint. There were no speakers in support, of the
Respondent. A question and answer period followed. Respondent provided a rebuttal
and further requested the Task Force to dismiss the complaint. Complainant provided a
rebuttal and further requested the Task Force to find violation.

Member Costa, seconded by Member Manneh, moved to find violation of Sunshine
Ordinance Sections 67.21(a),(b) and 67.25(d) based on the excessive timeliness of the
Complainants receipt of said documents, and referral to Compliance and

“Amendments Committee.

Ray Hartz (San Francisco Open Government); spoke expressing various concerns and in
support of the finding. David Pilpel; spoke expressing various concerns in opposition to
the finding. There were no other speakers

The motion PASSED by the following vote:
Ayes: 7 - Knee, Manneh, Washburn, Costa, Wolfe, West, Johnson
Absent: 1 - Chan
Excused: 2 - Snyder, Cauthen

ORDERED DETERMINED and REFERRED TO COMPLIANCE AND
AMENDMENTS.

File No. 11075: Determination of jurisdiction on complaint filed by Anonymous against
Supervisor Scott Wiener for allegedly violating certain sections of the Sunshine
Ordinance at a recent Board of Supervisors meeting. (10:12 p.m. - 10:14 p.m.)
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16.

17.

18.

19.

20.

Member Knee, seconded by Vice Chair Wolfe, moved to CONTINUE to January 24,
2012.

There were no speakers. The motion PASSED without objection.

File No. 11075: Hearing on complaint filed by Anonymous against Supervisor Scott
Wiener for allegedly violating certain sections of the Sunshine Ordmance at a recent
Board of Supervisors meeting. (10:12 p.m. - 10:14 p.m.)

Member Knee, seconded by Vice Chair Wolfe, moved to CONTINUE to January 24,
2012. .

Thefe were no speakers. The motion PASSED without objection.
File No. 11082: Determination of jurisdiction on complaint filed by Anonymous against

Caroline Celaya of the San Francisco Municipal Transportation Agency for allegedly not
responding in a timely manner to a public records request. (10:12 p.m. - 1 0 '] 4.p.m.)

_ Member Knee, seconded by Vice Chair Wolfe, moved to CONTINUE to January 24,

2012.
There were no speakers. The motion PASSED without obj_ection.

File No. 11082: Hearing on complaint filed by Anonymous against Caroline Celaya of
the San Francisco Municipal Transportation Agency for allegedly not responding in a
timely manner to a public records request. (10:12 p.m. - 10:14 p.m.)

Member Knee, seconded by Vice Chair Wolfe, moved to CONTINUE to J anuary 24,
2012.

There were no speakers. The motion PASSED without objection.
File No. 11086: Determinétion of jurisdiction on complaint filed by Che Hashim against
Jarvis Murray of the San Francisco Municipal Transportation Agency for allegedly

failing to produce documents related to a video recording system. (5:04 p.m. - 5:05 p.m

Chair Johnson indicated that File No. 11086_Che Hashim v. Jarvis Murray of the San
Francisco Municipal Transportation Agency (Item Nos. 19 and 20) were withdrawn by
the Complainant. (See Item No. 1)

TABLED BY OPERATION OF LAW.

File No. 11086: Hearing on complaint filed by Che Hashim against Jarvis Murray of the
San Francisco Municipal Transportation Agency for allegedly failing to produce

- documents related to a video recording system. (5.04 p.m. - 5:05 p.m
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21.

22.

23.

Chair J ohﬁson indicated that File No. 11086_Che Hashim v. Jarvis Murray of the San
Francisco Municipal Transportation Agency (Item Nos. 19 and 20) were withdrawn by
the Complainant. (See ltem No. 1)

TABLED BY OPERATION OF LAW.

File No. 11087: Determination of jurisdiction on complaint filed by Lars Nyman against
the Department of Public Works for allegedly failing to produce requested documents.
(10:14 p.m. - 10:15 p.m.)

Member Knee, seconded by Vice Chair Wolfe, moved to find jlirisdiction.
There were no speakers. The motion PASSED without objection.

File No. 11087: Hearing on complaint filed by Lars Nyman against the Department of
Public Works for allegedly failing to produce requested documents. (1 0:15pm. -11:15

pm)

Lars Nyman (Complainant) provided an overview of the complaint and further requested
the Task Force to find violation. There were no speakers in support of the Complainant.
Frank Lee (Respondent), Department of Public Works, provided an overview of the
Agency’s defense and further requested the Task Force to dismiss the complaint. There
were no speakers in support of the Respondent. A question and answer period followed.
Respondent provided a rebuttal and further requested the Task Force to dismiss the

‘complaint. Complainant provided a rebuttal and further requested the Task Force to find |

violation.

Vice Chair Wolfe, seconded by Member West, moved to find violation of Sunshine
Ordinance Sections 67.21(c),(e) based on not identify the existence, form, and nature
of any records and failure to produce the documents; and referral to Compliance
and Amendments Committee.

Ray Hartz (San Francisco Open Government); David Pilpél; spoke expressing various
concerns and in support of the finding. There were no other speakers.

The motion PASSED by the following vote:
Ayes: 7 - Knee, Manneh, Washburn, Costa, Wolfe, West, Johnson
Absent: 1 - Chan
Excused: 2 - Snyder, Cauthen

ORDERED DETERMINED and REFERRED TO COMPLIAN CE AND
AMENDMENTS.

File No. 11088: Determination of jurisdiction on complaint filed by Ray Hartz against
the Ethics Commission for allegedly failing to include his 150-word summa.ry in the body
of its meeting minutes. (11:15p.m. - 11:16 p.m.)
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24.

25.

26.

27.

Member West, seconded by Member Manneh, moved to CONTINUE to January 24,
2012.

There were no speakers. The motion PASSED without objection.

File No. 11088: Hearing on complaint ﬁlled by Ray Hartz against the Ethics Commission
for allegedly failing to include his 150-word summary in the body of its meetmg minutes.
(11:15pm. - 11:16 p.m.)

Member West, seconded by Member Manneh, moved to CONTINUE to January 24,
2012.

There were no speakérs. The motion PASSED without objection.

File No. 11089: Determination of jurisdiction on complaint filed by Bobb Birkhead
against the City Attorney’s Office for allegedly withholding documents. (11:15 p.m. -

11:16 p.m)

Member West, seconded by Member Manneh, moved to CONTINUE to J anuary 24,
2012.

There were no speakers. The motion PASSED without objection.

File No. 11089: Hearing on complaint filed by Bobb Birkhead against the City
Attorney’s Office for allegedly Withholding documents. (11:15 p.m. - 11:16 p.m.)

Member West, seconded by Member Manneh moved to CONTINUE to January 24,

- 2012.

There were no speakers. The motion PASSED without objection.
File No. 11091: Determination of jurisdiction on complaint filed by Nick Pasquariello
against the Office of Supervisor David Chiu for not responding to an Immediate

Disclosure Request. (5:03 p.m. - 5:04 p.m. & 6:19 p.m. - 6:20 p.m.)

Chair Johnson indicated a request that File No. 11091_Nick Pasquariello v. Office of
Supervisor David Chiu (Item Nos. 27 and 28) be continued by the Respondent. -

Member Washburn, seconded by Member West, made a motion to CONTINUE to
January 24, 2012. The motion was withdrawn.

Member Manneh, seconded by Vice Chair Wolfe, moved to CONTINUE to January

24,2012.

There were no speakers. The motion PASSED by the following vote:
Ayes: 7 — Knee, Manneh, Washburn, Costa, Wolfe, West, Johnson
Excused: 2 — Snyder, Cauthen
Absent: 1 — Chan
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28.

29.

30.

31.

File No. 11091: Hearing on complaint filed by Nick Pasquariello against the Office of
Supervisor David Chiu for not responding to an Immediate Disclosure Request. (5:03
pm -504pm & &6:19pm. -6:20p.m.)

Chair Johnson indicated a request that File No. 11091_Nick Pasquariello v. Ofﬂce of
Supervisor David Chiu (Ttem Nos. 27 and 28) be continued by the Respondent.

Member Washburn, seconded by Member West, made a motion to CONTINUE to
January 24, 2012. The motion was withdrawn.

Member Mannebh, seconded by Vice Chair Wolfe, moved to CONTINUE to January
24, 2012.

There were no speakers. The motion PASSED by the following vote:
Ayes: 7 — Knee, Manneh, Washburn, Costa, Wolfe, West, Johnson
Excused: 2 — Snyder, Cauthen ' .
Absent: 1 — Chan

Public Comment: (6:05 p.m. - 6:19 p.m.)

Jason Grant Garza, spoke expressing various concerns relating to the Task Force. David
Pilpel, spoke of the passing of Sanjiv Handa and further requested the Task Force to
adjourn in his memory. Ray Hartz (San Francisco Open Government), spoke expressing
various concerns relating to open government. Female Speaker, spoke expressing
various concerns relating to appearance of Respondents. Male Speaker, spoke expressing
various concerns relating to a complaint. There were no other speakers.

Chair Johnson and Jerry Threet (City Attorney’s Office) responded to questions raised
throughout the public comment period.

Announcements, Comments, Questions, and Future Agenda Items. (1/:15 p.m. -
11:16 p.m.)

There were none.
ADJOURNMENT((11:16 pm. -11:17 p.m.)

Member Manneh, seconded by Member West, moved to ADJOURN in memory of

'Sunshine Advocate, Sanjiv Handa of Oakland.

There were no speakers. The motion PASSED without objection.

There being no further business, the Task Force adjourned at the hour of 11:17 p.m.
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-SUNSHINE ORDINANCE TASK FORCE
CITY AND COUNTY OF SAN FRANCISCO
Draft MINUTES

Hearing Room 408
City Hall, 1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

January 24,2012 — 4:00 PM
Regular Meeting

Members: Hope Johnson (Chair), Bruce Wolfe (Vice-Chair)
David Snyder, Richard Knee, Sue Cauthen, Suzanne Manneh,
Allyson Washburn, Jay Costa, Hanley Chan, Jackson West

Call to Order, Roll CaH and Agenda Changes. (4:06 p.m. - 4:12 p.m.)
The meeting was called to order at 4:06 p.m. On the Call of the Roll, Member Snyder,
Member Costa, Member Chan and Member West were noted absent. Member Cauthen

was noted absent at 6:55 p.m. Member Costa noted absent at 6 p.m. Member Chan noted
absent at 6:52. Member Costa noted present at 9:33 p.m. Member Snyder noted absent at

11:03 p.m.

Vice-Chair Wolfe, seconded by Member Knée, motioned to excuse-Member West.
Public Comment: None.

The motion passed without objection.

Member Snyder, Merﬁber Costa and Member Chan were notéd present at 4:08 p.m.

Chair Johnson announced that Items 22 and 23 would not be heard because the
complainant had requested a continuance.

Items 16 and 17 were heard before Item 11.
One break was taken at 5:55 p.m. and another at 8:28 p.m..

Approval of Minutes from the October 25,2011, Regular Mebeting. (4:12 p.m. -4x46
p-m.) '

Wolfe, seconded by Member Manneh, motioned to approve the minutes.

Several amendments were made to the minutes.
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Member Knee motioned to contiriue the minutes but died for a lack of a second.

Public Comment: Peter Warfield, Tomas Plcarello Ray Hartz, Doug Comstock and
Charles Pitts expressed their views.

Member Washburn, seconded by Member Knee, motioned to continue the minutes to the
February 28, 2012, meeting.

‘The motion carried by the following vote:
Ayes: 9 — Snyder, Knee, Cauthen Manneh, Washburn Costa, Wolfe, Cha.n
Johnson
Excused: 1 — West

3. Approval of Minutes from the November 29, 2011, Special Meeting. (4:47 p.m. - 5:08
pm.)

Items 3 and 4 were taken at the same time.

Member Washburn, seconded by Member Knee motioned to have the Rules Committee
review it before placing it on the February 28, 2012, meeting agenda.

A substitute motion was offered. -

Chair Johnson, seconded by Wolfe, motioned to have members submit their suggested
corrections to the administrator before the February 28, 2012, meeting

Public Comment: Ray Hartz, Peter Warfield, Nick Pasquariello, Tomas Picarello and
Charles Pitts expressed their views.

4. Approval of Minutes from the December 14, 2011, Special Meeting.
Please see Item 3.

3. Approval of the Task Force Annual Report to Board of Supervisors. (5:20 p.m. -
5:37p.m.)

Members discussed the document and moved to finalize 1t
Public Comment: Peter Warfield expressed his views.
Wolfé, seconded by Member Washburn, motioned to approve tﬁe amended report.
The motion carried by the following vote:
Ayes: 9 — Snyder, Knee, Cauthen, Manneh, Washburn, Costa Wolfe, Chan,

Johnson
Excused: 1 — West
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6. Discussion of Changing Time and Day of Week the Sunshine Ordinance Task Force
- holds Regular Monthly Meetings. (5:37 p.m. - 5:56 p.m.) '

Members discussed various dates for the Task Force and its committees.

Public Comment: Ray Hart expressed his view.

Member Costa, seconded by Vice-Chair Wolfe, motioned to change the Task Force’s
regularly monthly meetings to the 1 Wednesday of the month, effective March 7, 2012.

Public Comment: None.

The motion carried by the following vote:
Ayes: 9 — Snyder, Knee, Cauthen, Manneh, Washburn, Costa, Wolfe, Chan,
Johnson
Excused: 1— West

7. File No. 11067: Determination of jurisdiction on complaint filed by Anonymous against
Deputy City Attorney Cheryl Adams for allegedly violating Ordinance Section 67.7
(Agenda Requirements: Regular Meetings), 67.7-1 (Public Notice Requirements), 67.8
(Agenda Disclosures: Closed Session), 67.15 (Public Testimony), and 67.21 (Access to
Public Records) at a recent Board of Supervisors Land Use Committee meeting. (6:06

p-m. -725 p.m.)

Vice-Chair Wolfe, seconded by Member Knee, motioned to find jurisdiction.

Public Comment: None.
The motion carried without objection.

8. File No. 11067: Hearing on complaint filed by Anonymous against Deputy City Attorney
Cheryl Adams for allegedly violating Ordinance Section 67.7 (Agenda Requirements:
Regular Meetings), 67.7-1 (Public Notice Requirements), 67.8 (Agenda Disclosures:
Closed Session), 67.15 (Public Testimony), and 67.21-(Access to Public Records) at a
recent Board of Supervisors Land Use Committee meeting.

‘Complainant Anonymous presented her case. An unidentified, female, Ray Hartz, and
two unidentified males spoke in support of the Complainant. The Respondent was not
present. No one in the audience presented facts and evidence in support of the

Respondent.

Task Force members were discussing the complaint when the Respondent withdrew the
case. '

9. File No. 11079: Determination of jurisdiction on complaint filed by Anonymous against
Deputy City Attorney Cheryl Adams for allegedly violating certain sections of the
Sunshine Ordinance. (7.26 p.m. - §:20 p.m.)
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10.

11.

12.

Member Washburn, seconded by Member Knee, motioned to find jurisdiction.
Public Comment: None.
The motion carried without objection.

File No. 11079: Hearing on complaint filed by Anonymous against Deputy City Attorney
Cheryl Adams for allegedly violating certain sections of the Sunshine Ordinance.

Complainant Anonymous presented her case. An unidentified male spoke in support of
the Complainant. The Respondent was not present. No one in the audience presented
facts and evidence in support of the Respondent.

Vice-Chair Wolfe, seconded by Member Washburn, motioned to find DCA Cheryl
Adams in violation of Section 67.21(e) for not attending the hearing and a letter to be
forwarded to the City Attorney’s Office because of their lack of appearance. '

Public Comment: An unidentified male, Ray Hartz, and an unidentified female expressed
their views.

1

The motion carried by the following vote:
Ayes: 6 — Snyder, Knee, Manneh, Washburn, Wolfe, Johnson
Excused: 1 - West )
Absent: 3:-- Cauthen, Costa, Chan

File No. 11066: Determination of jurisdiction on complaint filed by Anonymous against
Deputy City Attorney Charles Sullivan for allegedly violating Ordinance Section 67.7
(Agenda Requirements: Regular Meetings), 67.7-1 (Public Notice Requirements), 67.8
(Agenda Disclosures: Closed Session), 67.15 (Public Testimony), and 67.21 (Access to
Public Records) at a recent Board of Supervisors Land Use Committee meeting. (8:38
pm. -9:57pm.)

Items 11 and 13 were taken together as requested by the Complainant.

Vice-Chair Wolfe, secor_lded by Member Washburn, motioﬁed to find jurisdibtion.

Public Comment: None.

The motion carried without objection.

File No. 11066: Hearing on complaint filed by Anonymous against Deputy City Attorney
Charles Sullivan for allegedly violating Ordinance Section 67.7 (Agenda Requirements:

Regular Meetings), 67.7-1 (Public Notice Requirements), 67.8 (Agenda Disclosures:
Closed Session), 67.15 (Public Testimony), and 67.21 (Access to Public Records) at a

" recent Board of Supervisors Land Use Committee meeting.

Ttems 12 and 14 were taken together as requested by the Complainant;
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13.

14. .

15.

16.

Complainant Anonymous presented her case. An unidentified male, Ray Hartz, and an
unidentified male spoke in support of the Complainant. The Respondent was not present.
No one in the audience presented facts and evidence in support of the Respondent.

Member Knee, seconded by Vice-Chair Wolfe, motioned to find DCA Charles Sullivan
in violation of Section 67.21(e) for not attending the hearing and for a letter to be
forwarded to the City Attorney’s Office because of their lack of appearance.

Public Comment: An unidentified male expressed his view.

The motion carried by the following vote:
Ayes: 7 — Snyder, Knee, Manneh, Washburn, Costa, Wolfe, Johnson

Excused: 1 — West
Absent: 2:-- Cauthen, Chan

File No. 11080: Determination of jurisdiction on corhplaint filed by Anonymous against
Deputy City Charles Sullivan for allegedly violating certain sections of the Sunshine
Ordinance. '

Please see Item 11.

File No. 11080: Hearing on complaint filed by Anonymous against Deputy City Attomney
Charles Sullivan for allegedly certain sections of the Sunshine Ordinance.

Please see Item 12.

Reconsideration of File No. 11008: Complaint filed by William Clark against the Arts
Commission regarding incomplete audio cassette tape of the January 12, 2011 Street
Artists Program Committee meeting. 9:57 p.m. - 10:56 p.m.)

William Clark presented his complaint. Julios Mattos ;epresented the Arts Commission.
Member Knee, seconded by Member Washburn, mqtioned to continue the matter.
Public Cpmment: Réy Hartz expressed his view.
The moti-on.carried by the following vote: -

Ayes: 7 — Snyder, Knee, Manneh, Washburn, Costa, Wolfe, Johnson

Excused: 1 — West
Absent: 2:-- Cauthen, Chan

File’No_. 11082: Determination of jurisdiction on complaint filed by Anonymous against
Caroline Celaya of the San Francisco Municipal Transportation Agency for allegedly not
responding in a timely manner to a public records request. (8:22 p.m. -8:28 p.m.)

Chair Johnson said the Complaint could not attend the hearing but the respondent was in
the room. '
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17.

18.

19.

20.

Chalr Johnson, seconded by Member Knee, motioned to dlSIl’llSS the case but giving
Anonymous the chance to re-file the complamt

Public Comment: Norne.

Joy Houlihan, Deputy Director of Parking Enforcement with the SFMTA, said the
department did respond to the request but was late because of confusmn among transiting
personnel.

The motion carried by the following vote:
Ayes: 6 — Snyder, Knee Manneh, Washburn, Wolfe, Johnson '
Excused: 1 - West .
Absent; 3:-- Cauthen, Costa, Chan

- File No. 11082: Hearing on complaint filed by Anonymous against Caroline Celaya of

the San Francisco Municipal Transportation Agency for allegedly not responding in a
timely manner to a public records request.

Please see Item 16.

File No. 11088: Determination of jurisdiction on complaint filed by Ray Hartz against
the Ethics Commission for allegedly failing to include his 150-word summary in the body
of its meeting minutes. (10:56 p.m. -11:09p.m.)

Complainént Ray Hartz argued for jurisdiction. Member Knee, seconded by Member
Costa, motioned to find jurisdiction. The Respondent was not present. No one in the
audience presented facts and evidence in support of the Respondent.

Vice-Chair Wolfe, seconded by Member Knee, motioned to ﬁndjurisdiction and to send
a response letter to the Ethics Commission Member citing Section 67.30(c) with Chair
Johnson’s signature.

Public Comment: None.

The motion carried by the following vote:
Ayes: 6 — Knee, Manneh, Washburn, Costa, Wolfe, Johnson
Excused: 1 - West _
Absent: 3:-- Snyder, Cauthen, Chan

File No. 11088: Hearing on complaint filed by Ray Hartz against the Ethics Commission
for allegedly failing to include his 150-word summary in the body of its meeting minutes.

Continued to the F ebniary 28,2012, meeting.

File No. 11089: Determination of jurisdiction on complaint filed by Bobb Birkhead
against the City Attorney’s Office for allegedly withholding documents.
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21.

22.

23.

24.

23,

26.

27.

28.

29.

Continued to the February 28, 2012, meeting.

File No. 11089: Hearing on complaint filed by Bobb Birkhead against the City
Attorney’s Office for allegedly withholding documents.

Continued to the February 28, 2012, meeting.

File No. 11090: Determination of jurisdiction on complaint filed by Patrick Monette-
Shaw against the Controller’s Office for not providing data in a requested format.

Continued to the February 28, 2012, meeting.

File No. 11090: Hearing on complaint filed by Patrick Monette-Shaw against the
Controller’s Office for not providing data in a requested format.

Continued to the February 28, 2012, meeting.

File No. 11091: Determination of jurisdiction on complaint filed by Nick Prasquariello ‘
against the Office of Supervisor David Chiu for allegedly not responding to an Immediate .
Disclosure Request. _

Continued to the February 28, 201-2, meeting.

File No. 11091: Hearing on complaint filed by Nick Pasquariello against the Office of
Supervisor David Chiu for allegedly not responding to an Immediate Disclosure Request.

Continued to the February 28, 2012, meeting.
Report: Compliance and Amendments Committee meeting of January 10, 2012.

Not heard.

Report: Education, Outreach, and Training Committee meeting of January 12, 2012.
Not heard.
Administrator’s Report.

Not heard.

Public Comment: (5:08 p.m. - 5:20 p.m.)

William Clark, Nick Pasquariello, Ray Hartz, Peter Warﬁeld Doug Comstock and
Tomas Picarello expressed their views.

Announcements, Comments, Questions, and Future Agenda Ttems.
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30. None.
31. ADJOURNMENT

With the hour being past City Hall closing time, the Task Force adjourned at 11:09 p.m.
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~ SUNSHINE ORDINANCE TASK FORCE
CITY AND COUNTY OF SAN FRANCISCO
DRAFT MINUTES

Hearing Room 408
City Hall, 1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

February 28,2012 — 4:00 PM
Regular Meeting
Members: Chair Hope Johnson, Vice-Chair Bruce Wolfe,

David Snyder, Richard Knee, Sue Cauthen, Suzanne Manneh,
Allyson Washburn, Jay Costa, Hanley Chan, Jackson West

Call to Order, Roll Call, and Agenda Changes. (1:05 - 6:47)

The meeting was called to order at 4:11 p.m. Vice Chair Wolfe, Members Cauthen,
‘Manneh, and Washburn were noted absent. There was a quorum. Member Manneh was
noted present at 4:47 p.m. Member Chan left at 7:30 pm.

Member Snyder, seconded by Member Knee, moved to EXCUSE Vice Chair Wolfe
and Member Washburn.

There were no speakers. The motion PASSED without objection. =
Chair Johnson announced Deputy City Attorney Michael Karns as the interim Sunshine

Ordinance Task Force attorney until the arrival of Deputy City Attorney Jerry Threet; and
that Complainant Nick Pasquariello, File No. 11091, Nick Pasquariello v. the Office of

David Chiu, would be absent.
Approval of Minutes from the October 25, 2011, Regular Meeting. (6:48 - 11:40)
[ v

Member Knee, seconded by Member Snyder, moved to accept the October 25,2011,
Minutes. '

There were no speakers.
The motion PASSED by the following vote.
Ayes: 6 - Snyder, Knee, Costa, Chan, West Johnson

Excused: 2 - Washburn, Wolfe
Absent: 1 — Cauthen Manneh
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Approval 6f' Minutes from the November 29, 2011 Special Meeting. (11:41 - 14:1 8)
Members expressed concern the minutes needed more detail to be meaningful.

Member Knee, seconded by Member West, moved to CONTINUE to the regular

meeting of March 7, 2012.

There were no speakers. The motion PASSED without objection.
Approval of Minutes from the December 14, 2011 Special Meeting. (14:19 - 25 :33)

Member Knee, seconded by Member Costa, moved to accept the December 14, 2011,
Minutes.

Members requested and accepted edits to the draft minutes.

Speaker: Peter Warfield, expressed clarification to the minutes to reflect specific
violations in accordance with Sunshine Ordinance and that his Compliant did not receive
draft minutes from the Art’s Commission as promptly as required by law. There were no
other speakers.

The motion PASSED by the following vote.
Ayes: 6 - Snyder, Knee, Costa, Chan, West, Johnson
Excused: 2 - Washburn, Wolfe
Absent: 1 — Cauthen, Manneh

Approval of Minutes from the January 3, 2012 Special Meeting. (25:34. - 463 0)
Member Knee, seconded West, moved to accept the January 3, 2012, Minutes.

Chair Johnson indicated that the minutes are generic and requested to have at least one
line of detail for each speaker.

Member Knee, seconded by Member West, made a substitute motion to continue to
the regular meeting of March 7, 2012.

Speakers: Allen Grossman, expressed concern regarding the quality of minutes; Ray
Hartz, expressed the importance of having summary minutes versus action minutes;
Thomas Picarello, expressed concern regarding the minutes not being specific or timely;
Peter Warfield, spoke in support of the substitute motion to continue. There were no

‘other speakers.

The motion PASSED without objection.
Approval of Minutes from the January 24, 2012 Regular Meeting. (46:31 — 55:20)

Member Knee, seconded West, moved to CONTINUE to the regular meeting of
March 7, 2012
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Speakers: Peter Warfield indicated that the minutes do not meet the requirements of the
Sunshine Ordinance; Ray Hartz, recited a Mark Twain quote; Thomas Picarello, spoke in
support of having specific detail of speaker comments. There were no other speakers.

The motion PASSED without objection.

7. Discussion of Survey of Costs of Compliance with City Sunshine Ordinance. (1.79.38 -
1:55:53) |
Member Knee provided an overview of the survey of costs of compliance with the City
Sunshine Ordinance. Chair Johnson commented on the matter. Member Snyder
commented on the cost analysis by the Budget and Legislative Analyst’s Office on the
Sunshme Ordinance Task Force.

Speakers: Patrick Monette—ShaW, spoke expressing opposition to the survey of costs of
compliance. Thomas Picarello, advised the Task Force to respond with comments to the
Budget and Legislative Analyst’s Office regarding the survey. Peter Warfield, spoke
expressing concerns regarding the survey of costs of compliance and reluctance of
Budget and Legislative Analyst’s Office to release survey information. Ray Hartz, spoke
expressing concem relating to nondisclosure of the survey of costs of compliance. There
were no other speakers. ' '

Member Costa, seconded by Member Knee, moved to Continue to the regular
meeting of March 7, 2012 meeting.

The motion PASSED without objection.

RECESS
The Task Force reconvened at 6:31 p.m.

8. File No. 11056: The Compliance and Amendments Committee has referred Case
No.11056, Allen Grossman v Dennis Herrera and Jack Song of the City Attorney’s,
Office, back to the Task Force with a recommendation that it be referred to the Ethics
Commission with a request for enforcement of the Order of Determination, and to find
Mr. Song in violation of Sunshine Ordinance Section 67.21(e) for being absent during the
latter part of the committee’s hearing on the item. (2:16:53 -2:42:31)

Member Chan disclosed he knew Jack Song, but did not believe that would prejudice him
on this matter. :

Complainant Allen Grossman provided an overview of the status of compliance with the
Order and further requested the Task Force not refer the case to the Ethics Commission.
There were no speakers in support of Complainant. Respondent Jack Song of the City
Attorney’s Office requested to present a presentation during his time allotted for rebuttal.
There were no speakers in support of Respondent. A question and answer period
followed. Respondent provided a rebuttal and further requested the Task F orce to
dismiss the complaint. Complainant provided a rebuttal.
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Speakers: Thomas Picarello, spoke expressing support for the violation to be referred to
the Ethics Commission. Ray Hartz, spoke expressing support for the item to be referred
to the Ethics Commission. Peter Warfield, spoke expressing concerns regarding Mr.
Song and the City Attorney’s Office. Charles Pitts, spoke expressing concern that
complainant should not have the right to sweep findings under the rug. There were no
other speakers.

Member Costa, seconded by Member Manneh, moved to find Jack Song in violation
of Sunshine Ordinance Section 67.21(e) based on his walking out of the Compliance
and Amendments hearing, and refer both the 67.21(e) violation and Order of
Determination to the Ethics Commission for appropriate action and enforcement.

The motion PASSED by the following vote: y
Ayes: 6 - Snyder, Knee, Manneh, Costa, Chan, West, Johnson
Excused: 2 - Washburn, Wolfe
Absent: 1 - Cauthen

9. Reconsideration of File No. 11008: Complaint filed by William Clark against the Arts
Commission regarding incomplete audio cassette tape of the January 12, 2011 Street
'Artists Program Committee meeting. (2:44:24 - 3:29:37)

Complainant William Clark provided an overview of the complaint, and expressed
concern of not receiving an unredacted audio cassette of the meeting. There were no
speakers in support of complainant. Respondent Julio Mattos Arts Commission, -

" provided an overview of the Commission’s response, responded to questions raised
throughout the discussion, and further requested the Task Force to dismiss the complaint.
There were no speakers in support of respondent. A question and answer period
followed. Respondent declined his time allotted for rebuttal. Complainant provided a
rebuttal and further requested the Task Force to find violation.

Member Knee suggested sending the item to the Compliance and Amendments
Committee.

Chair Johnson, seconded by Member Knee, moved to find violation of Sunshine
Ordinance Sections 67.14(b), 67.16, 67.21(e), 67.34 based on the willful failure to
provide an audio recording that was not erased or destroyed, include missing
dialogue in the minutes, and send a knowledgeable representative to the hearing.
Respondent is to work with complainant to have the minutes reflect the missing
portion and mark tape to refer to the minutes; referral to Compliance and
Amendments Committee. '

Speaker: Ray Hartz, spoke expressing concern regarding the Arts Commission’s audio
equipment being in compliance with Sunshine Ordinance. There were no other speakers.

The motion PASSED by the following vote:
Ayes: 6 - Snyder, Knee, Manneh, Costa, West, Johnson
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10.

11.

12.

Excused: 2 - Washburn, Wolfe
Absent: 1 - Cauthen, Chan

ORDERED DETERMINED and REFERRED TO COMPLIANCE AND
AMENDMENTS.

File No. 11050: Determination of jurisdiction on complaint filed by, Barbara Thompson
against the Board of Appeals for allegedly interrupting her during public comment.
(3:29.00 - 3:29:37)

Member Knee, seconded by Member Costa, moved to find jurisdiction.
There were no speakers. The motion PASSED without objection.

File No. 11050: Hearing on complainf filed by Barbara Thompson against the Board of
Appeals for allegedly interrupting her during public comment. (3:29:38 - 4:17:14)

Complainant Barbara Thompson provided an overview of the complaint, responded to
questions raised throughout the discussion, and requested the Task Force find violation.
There were no speakers in support of complainant. Respondent Cynthia Goldstein, Board
of Appeals, provided an overview of the Board’s response, responded to questions raised
throughout the discussion, and further requested the Task Force to dismiss the complaint.
There were no speakers in support of respondent. A question and answer period
followed. Respondent provided a rebuttal and further requested the Task Force to
dismiss the complaint. Complainant provided a rebuttal and further requested the Task

Force to find violation.

Respondent stated that only speakers who wish to have their comments considered in the
Board’s deliberations are required to take an oath; members of the public are not requlred
to take an oath to speak during general pubhc comment.

Dueto a lack of a motion, the Task Force F OUND NO VIOLATION.

Speaker: Ray Hartz, expressed concern on having to be sworn in to speak at the Board of
Appeals. There were no other speakers

RECESS ‘
The Task Force reconvened at 8:50 p.m.

File No. 11088: Hearing on cbmplaint filed by Ray Hartz against the Ethics Commission
for allegedly failing to include his 150-word summary in the body of its meeting minutes.
(4:46:58 - 5:26:15)

Complamant Ray Hartz provided an overview of the complamt responded to questions
raised throughout the discussion, and further requested the Task Force find violation.
There were no speakers in support of complainant. Complainant reminded the Task
Force of its previous rulings in File Nos. 10054 and 11054. Respondent Ethics
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13.

14.

15.

Commission did not appear to respond or answer questions. There were no speakers'in
support of respondent. Complainant provided a rebuttal and further requested the Task
Force find violation.

Chair Johnson, seconded by Member Costa, moved to find John St. Croix in
violation of Sunshine Ordinance Sections 67.16 for failure to include the 150 word
statement in the body of the minutes and 67.21(e) for failure to appear at the
hearing based on Task Force’s prior rulings interpreting the phrase “in the
minutes” regarding inclusion of 150 word statements and its implied jurisdiction
pursuant to 67.30(c), and refer the matter to Compliance and Amendments
Committee.

Speaker: David Pilpel, spoke expressing disagreement with the proposed motion. There
were no other speakers.

The motion PASSED by the following vote:
Ayes: 6 - Snyder, Knee, Manneh, Costa, West, Johnson
Excused: 2 - Washburn, Wolfe
Absent: 1 - Cauthen, Chan

ORDERED DETERMINED and REFERRED TO COMPLIANCE AND
AMENDMENTS.

* File No. 11089: Determination of jurisdiction on complaint filed by Bobb Birkhead

against the City Attorney’s Office for allegedly withholding documents (5 27:44 -
5:29:47)

Member Knee, seconded by Member Costa, moved to CONTINUE to the regular
meeting of April 4, 2012. :

There were no speakers. The motion PASSED without objection.

File No. 11089: Hearing on complaint filed by Bobb Birkhead against the City
Attorney’s Office for allegedly withholding documents (5:27:44 - 5:29: 47)

Member Knee, seconded by Member Costa, moved to CONTINUE to the regular
meeting of April 4, 2012.

\

There were no speakers. The motion PASSED without objection.

File No. 11090: Determination of J'unsdlc‘uon on complaint filed by Pétnck Monette-
Shaw against the Controller’s Office for not prov1d1ng data in a requested format.

(1:17:18 - 1:19:05)

Complainant requested a continuance. Respondent agreed to the requested continuance.

Member Knee, seconded by Member West, moved to CONTINUE to the regular
meeting of March 7, 2012.
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16.

17.

18.

19.

20.

There were no speakers. The motion PASSED without objection.

File No. 11090: Hearing on complaint filed by Patrick Monette-Shaw against the
Controller’s Ofﬁce for not providing dataina requested format. (1:19:06 - 1:22:10) -

Complamant requested a continuance. Respondent agreed to the requested continuance.

" Member Knee, seconded by Member West, moved to CONTINUE to the regular

meeting of March 7, 2012.

" There were no speakers. The motion PASSED without objection.

File No. 11091: Determination of jurisdiction on complaint filed by Nick Pasquariello
against the Office of Supervisor David Chiu for allegedly not responding to an Immediate

Disclosure Request.
Complainant requested a continuance.

Member West, seconded by Member Chan, moved to CONTINUE to the Call of the
Chair

There were no speakers. The motion PASSED without objection.

File No. 11091: Hearing on complaint filed by Nick Pasquariello against the Office of
Supervisor David Chiu for allegedly not responding to an Immediate Drsclosure Request.
(5:30:28 - 5:32:49)

Complainant requested a continuance.

Member West, seconded by Member Chan, moved to CONTINUE to the Call of the
Chair

There were no speakers. The motion PASSED Without objection.

File No. 11093: Determination of jurisdiction on complaint filed by John Darmanin
against Fire Marshal Thomas Harvey for allegedly not releasmg several internal
doouments (5:30:28 - 5:34:00)

Member Knee, seconded by Member Manneh, moved to dismiss the case with the
option to re-file due to the Complainant’s absence..

There were no speakers. The motion PASSED without objection.

File No. 11093: Hearing on complaint filed by John Darmanin against Fire Marshal
Thomas Harvey for allegedly not releasmg several internal documents. (5:30:28 -

5:32:49)
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21.

22.

23,

24.

Member Knee, seconded by Member Manneh, moved to dismiss the case with the
option to re-file due to the Complainant’s absence.

There were no speakers. The motion PASSED without ob jection.

File No. 11094: Determination of jurisdiction on complaint filed by Charles Pitts against
the non-profit Community Housing Partnership for allegedly not providing requested

-information. (4:22:54 -4:46:16)

Complainant Charles Pitts argued for jurisdiction based on respondent’s contract with the
City. There were no speakers in support of complainant. Respondent Jeffery Kohler,
Community Housing Partnership, provided a response. There were no speakers in
support of respondent. A question and answer period followed. Respondent provided a
rebuttal and requested the Task Force dismiss the complaint. Complainant provided a
rebuttal and further requested the Task Force find jurisdiction.

Member Knee, seconded by Member Snyder, moved to find no jurisdiction.
Speaker:: David Pilpel stated opposition to the motion.
There were no speakers. The motion PASSED without objection.

The motion PASSED without objection.

File No. 11094: Hearing on éomplaint filed by Charles Pitts against the non-profit

Community Housing Partnership for allegedly not providing requested information.
(4:22:54 -4:46:16)

The Task Force found no jurisdiction.
Public Comment: (55.22. —1:17:17)

Speakers: Peter Warfield, expressed concerns regarding Ethics and Library Commissions.
Patrick Monette-Shaw, expressed concern the Sunshine Ordinance Task Force
subscribers list was not retained from the prior administrator and interest in being added.
William Clark, spoke expressing concern relating to Street Artist program. Allen
Grossman, spoke expressing concern relating to the Administrator’s role and duties.
Peter Warfield, spoke expressing concern regarding the lack of detail with the history of
complaints in the complaint log. Ray Hartz, spoke expressing the improvements made
due to the Task Force. Thomas Picarello, spoke expressing concerns of not having the
Ex-officio Member present and the inconvenience of having hearings called late into the
evening due to the number of items on the agenda. There were no other speakers.

Report: Education, Outreach and Training Committee fneeting of February 9, 2012,
(5:33:12 - 5:35:01) i '

A

Member Costa made the report.
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There were no speakers.

25. Report: Compliance and Amendments meeting of February 14, 2012. (5:35:02 -
5:39:02)
Chair Johnson and Member Knee made the report

Speaker: David Pilpel expressed concern regarding the date of a joint Ethics meeting of
the Ethics Commission and the Task Force’s Compliance and Amendments Committee.

-26.  Report: Technology Committee meeting of February 10, 2012. (5:40:07 - 5:44:02)
Members West and Costa made the report.
Speaker: David Pilpel expressed concern regarding the objective of the committee.
27.  Administrator’s Report. (5:44:03 - 5:46:12)
| The Administrator made the report.
Speaker: David Pilpel expressed concern regarding the transition and complaint backlog.

28. Announcements, Comments, Questions, and Future Agenda Items. (5:46:13 -
- 5:55:12)
Member Knée made an announcement that the Society of Professional Journalists,
Northern California Chapter, will hold its annual James Madison Awards Dinner on
March 15, 2012. Chair Johnson announced that the non-profit meeting announcements
binder in the library is not posted electronically and asked if a committee member would

assist. Chair Johnson also suggested designing a Good Guide from the Sunshine
Ordinance Task Force’s perspective.

Speaker: David P11pel spoke expressing the benefit of havmg a pendmg list for items to
be heard.

- 29. ADJOURNMENT
Member Knee, seconded by Member West, moved to ADJOURN.
There were no speakers. The motion PASSED without objection.

There being no further business, the Task Force adjourned at the hour of 10:18 p.m. |
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SUNSHINE ORDINANCE TASK FORCE
CITY AND COUNTY OF SAN FRANCISCO
Draft MINUTES

Hearing Room 408
City Hall, 1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102-4689

March 7, 2012 - 5:00 PM
Rescheduled Meeting

Members: Chair Hope Johnson, Vice-Chair Bruce Wolfe,
David Snyder, Richard Knee, Sue Cauthen, Suzanne Manneh,
Allyson Washbum, Jay Costa, Hanley Chan, Jackson West

Call to Order, Roll Call, and Agenda Changes. (00:00:01 —00:04:47)

The meeting was called to order at 5:17 p.m. Vice Chair Wolfe, Members Cauthen,
Costa, and Chan were noted absent. There was a quorum. Member Costa was noted

present at 5:40 p.m.

Member Knee, seconded by Member Washburn, moved to EXCUSE Vice Chair
Wolfe and Member Chan.

Public comment: Jason Grant Garza spoke against the motion. Patrick Monette Shaw
spoke in support of the motion.

The motion PASSED without objection. |

Discussion of Survey of Costs of Compliance with City Sunshine Ordinance (00:24:33
—1:27:06) o _

Task Force members discussed the Controller’s survey of City agencies and departments,
requested by Supervisor Scott Wiener, of costs of compliance with San Francisco’s ‘

Sunshine Ordinance.

Member Washburn, seconded by Member Knee, moved that the Chair send a letter
to Supervisor Wiener, on behalf of the Task Force, acknowledging the survey,
expressing concern with the secrecy of the survey request, requesting clarification of
motive and expected benefits, expressing concern with the survey instrument,
offering input, and inviting Supervisor Wiener to attend a meeting to discuss the

survey.

Public comment: Patrick Monette-Shaw; Thomas Picarello; Ray Hartz, Director, San
Francisco Open Government; Peter Warfield, Executive Director, Library Users
Association; and Hal Smith spoke in support of the motion.
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‘The motion PASSED by the following vote:
- Ayes: 7 - Snyder, Knee, Manneh, Washburn, Costa, West, Johnson
Absent: 1— Cauthen
Excused: 2 — Chan, Wolfe

3. File No. 11090: Determination of jurisdiction on complaint filed by Patrick Mdﬁette-
Shaw against the Controller’s Office for not providing data in a requested format.
(1:31:16 - 1:31:47)

Member Knee, seconded by Member Washburn, moved to find jurisdiction.
There were no speakers. The motion PASSED without objection.

4, File No. 11090: Hearing on complaint filed by Patrick Monette-Shaw against the
Controller’s Office for not providing data in a requested format. (7:31:48 — 2:49:1 0)

Complainant Patrick Monette-Shaw provided an overview of the complaint and requested
the Task Force find violation. No speakers offered facts and evidence in support of
complainant. Respondent Monique Zmuda, Deputy Controller, provided an overview of
the Controller’s response and requested the Task Force dismiss the complaint. No
speakers offered facts and evidence in support of respondent. A question and answer
period followed. Respondent did not provide a rebuttal. Complainant provided a rebuttal
and again requested the Task Force to find violation.

~ Respondent stated the data requested by complainant existed in raw form and would
- require many hours to generate accurately in report form. The parties agreed to work to
resolve the request with alternate data.

Member Shyder, seconded by Member Washburn, moved to CONTINUE THE
MATTER TO THE CALL OF THE CHAIR. '

Public comment: Ray Hartz, Jr., San Francisco Open Government, asked if program
used to provide information to San Francisco Chronicle columnists Matier and Ross was
still available. Peter Warfield inquired as to the purpose for the postponement of the item
and for what result. ‘

The motion PASSED by the following vote: _
Ayes: 7 - Snyder, Knee, Manneh, Washburn, Costa, West, Johnson
Absent: 1 -~ Cauthen :
Excused: 2 — Chan, Wolfe

RECESS
The Task Force reconvened at 8:19 p.m.
5. File No. 11095: Determination of jurisdiction on éorﬁplaint filed by Arnita Bowman

against the Recreation and Park Department for allegedly not providing requested
documents. (00:04:48-00:06:20)
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Complainant sent notice she would not be able to attend the hearing.

Member Knee, seconded by Member Washburn, moved to CONTINUE the matter
to the Task Force’s regular meeting of April 4, 2012. |

There were no speakers. The motion PASSED without objection.

6. File No. 11095: Hearing on complaint filed by Arnita Bowman against the Recreation
and Park Department for allegedly not prov1d1ng requested documents. (00.04:48 —
00:06:20)

Complainant sent notice she would not be able to attend the hearing.

Member Knee, seconded by Member Washburn, moved to CONTINUE the matter
to the regular meeting of April 4, 2012.

There were no speakers. The motion PASSED without obj ection.

7. File No. 11096: Determination of jurisdiction on complaint filed by Arnita Bowman
against the Department of Parks and Recreation for allegedly not providing requested
documents and delayed response. (00.04:48 — 00:06:20)

Complainant sent notice she would not be able to attend the hearing.

Member Knee, seconded by Member Washburn, moved to CONTINUE the matter
. to the regular meeting of April 4, 2012.

There were no speakers. The motion PASSED without objection.

8. File No. 11096: Hearing on complaint filed by Arnita Bowman against the Department
of Parks and Recreation for allegedly not providing requested documents and delayed
response. (00:04:48 — 00:06:20)

Complainant sent notice she would not be able to attend the hearing.

Member Knee, seconded by Member Washburn, moved to CONTINUE the matter
to the regular meeting of April 4, 2012.

There were no speakers. The motion PASSED without objection.

9. File No. 11097: Deterrmnatlon of jurisdiction on complaint filed by Charles Pitts against
the Police Department for allegedly not providing requested information. (Discussion
and Action) (00:06:20 - 00:08:52)

Complainant requested a continuance.
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10.

11.

12.

Member Washburn, seconded by Member Knee, moved to CONTINUE the matter
to the regular meeting of April 4, 2012.

There were no speakers. The motion PASSED without objection.

File No.- 11097: Hearing on complaint filed by Charles Pitts against the Police
Department for allegedly not providing requested information. (00:06:20 - 00:08:52)"

Complainant requested a continuance.

- Member Washburn, seconded by Member Knee, moved to CONTINUE the matter

to the regular meeting of April 4, 2012.
There were no speakers. The motion PASSED without objection.

File No. 11098: Determination of jurisdictioh on complaint filed by Ray Hartz, Jr.
against Luis Herrera, City Librarian, for allegedly not including a brief written summary
of his comments in meeting minutes. (3:06 — 3:08)

Member Knee, seconded by Member Washburn, moved to find jurisdiction.
There were no speakers. The motion PASSED without objection.

File No. 11098: Hearing on complaint filed by Ray Hartz, Jr. against Luis Herrera, City
Librarian, for allegedly not including a brief written summary of his comments in
meeting minutes. (3.08 —4:07)

Complainant Ray Hartz, Jr. provided an overview of the complaint and requested the
Task Force find violation. No speakers offered facts and evidence in support of
complainant. Respondent was not present. No speakers offered facts and evidence in
support of respondent. A question and answer period followed. Deputy City Attorney
Michael Kams responded to questions from Task Force members. Complainant provided
a rebuttal and again requested the Task Force to find violation.

Member Washburn, seconded by Member Knee, moved (1) to find Luis Herrera in
violation of Sunshine Ordinance Sections 67.16 and 67.21(e) for failure to include
the 150-word summary of the Complainants’s comments in the Library Commission
meeting minutes and the Respondent’s failure to appear at this hearing, and (2)
refer the matter to Compliance and Amendments Committee.

Public comment: Peter Warfield, Executive Director, Library Users Association, said the
Task Force should find that the Responident committed a willful violation.

The motion PASSED by the following vote:
Ayes: 7 - Snyder, Knee, Manneh, Washburn, Costa, West, Johnson
Absent: 1 — Cauthen
Excused: 2 — Chan, Wolfe
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13.

14.

15.

ORDERED DETERMINED and REFERRED TO COMPLIANCE AND
AMENDMENTS. '

RECESS
The Task Force reconvened at 9:25 p.m.

File No. 12001: Determination of jurisdiction on complaint filed by the Library Users
Association against the Arts Commission for allegedly redacting requested speaker cards
information. (4:12-4:13)

Member Knee, seconded by Member Manneh, moved to find jurisdiction.
There were no speakers. The motion PASSED without objection.

File No. 12001: Hearing on complaint filed by the Library Users Association against the
Arts Commission for allegedly redacting requested speaker cards information. (4:13 —
5:17)

Complainant Peter Warfield, Executive Director, Library Users Association, provided an
overview of the complaint and requested the Task Force find violation. No speakers
offered facts and evidence in support of complainant. Respondent Kate Patterson, Public
Relations Director, Arts Commission, provided an overview of the Arts Commission
response and requested the Task Force dismiss the complaint. No speakers offered facts
and evidence in support of respondent. A question and answer period followed.
Respondent provided a rebuttal and again requested the Task Force dismiss the

‘complaint. Complainant provided a rebuttal and again requested the Task Force find

violation.

Member Washburn, seconded by Member Manneh, moved (1) to find the Arts
Commiission in violation of Sunshine Ordinance Sections 67.25(a) for failure to
respond in a timely manner, 67.26 for failure to keep withholding to a minimum by
providing unredacted speaker cards, and 67.27 for failure to justify withholding the
redacted mformatlon, and (2) to refer the matter to Compliance and Amendments

Committee.

The motion PASSED by the following vote:
Ayes: 7 - Snyder, Knee, Manneh, Washburn, Costa, West Johnson

Absent: 1 — Cauthen
Excused: 2 — Chan, Wolfe

ORDERED DETERMINED and REFERRED TO COMPLIANCE AND

- AMENDMENTS.

File No. 12002: Determination of jurisdiction on complaint filed by the Library Users
Association against the Arts Commission for allegedly routinely asking members of the
public to fill out speaker cards if they wish to speak remforcmg the impression that they
are requ1red todoso. (5:17-5:18) :
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16.

17.

18.

19.

Member Knee, seconded by Member Manneh, moved to find jurisdiction.
There were no speakers. The motion PASSED without objection.

File No. 12002: Hearing on complaint filed by the Library Users Association against the
Arts Commission for allegedly routinely asking members of the public to fill out speaker
cards if they wish to speak, reinforcing the impression that they are required to do so.
(5:18-5:42) '

Complainant Peter Warfield, Executive Director, Library Users Association, provided an
overview of the complaint and requested the Task Force to find violation. No speakers
offered facts and evidence in support of complainant. Respondent Kate Patterson, Public

-Relations Director, Arts Commission, provided an overview of the Agency’s defense and

requested the Task Force to dismiss the complaint. No speakers offered facts and
evidence in support of respondent. A question and answer period followed. Respondent
provided a rebuttal and again requested the Task Force dismiss the complaint.
Complainant provided a rebuttal and again requested the Task Force find violation.

Respondent provided documentation demonstrating the Arts Commission has revised the
language on its speaker cards to notify members of the public they are not required to
submit speaker cards in order to speak at meetings.

Due to lack of a motion, the Task Force FOUND NO VIOLATION. MATTER IS
CONCLUDED.

File No. 12003: Determination of jurisdiction on complaint filed by the Library Users
Association against the Arts Commission for allegedly not allowing provisions for
general public comment about the Bernal Heights Branch Library's historic multi-cultural
Victor Jara Mural destruction and replacement. . (5:43 — 5 44)

Member Knee, seconded by Member Washburn, moved to CONTINUE the matter
to the regular meeting of April 4, 2012.

There were no speakers. The motion PASSED without objection.

File No. 12003: Hearing on complaint filed by the Library Users Association against the
Arts Commission for allegedly not allowing provisions for general public comment about
the Bernal Heights Branch Library's historic multi-cultural Victor Jara Mural destruction
and replacement. (5.43 — 5:44) '

Member Knee, seconded by Member Washburn, moved to CONTINUE the matter
to the regular meeting of April 4, 2012.

There were no speakers. The motion PASSED without objection.

General Public Comment: (00:10:07 - 00:24:32 and 1:27:07 — 1:30:53 )
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20.

21.

22.

A member of the public expressed concerns about the Library Commission splitting off
150-word comment summaries from their minutes. Patrick Monette-Shaw expressed
concerns about his complaint pending at the Ethics Commission. Peter Warfield,
Executive Director, Library Users Association, thanked the Task Force for changing the
Task Force meeting day to Wednesday, and expressed concerns about the Library. Jason

- Grant Garza expressed concerns about what he termed lack of progress in handling

complaints he has filed. Thomas Picarello expressed concerns about Jason Grant Garza’s
complaints, and suggested that Task Force meetings commence at 5:00 p.m. Ray Hartz,
Jr. expressed various concemns. :

Administrator’s Report (5:44—5:45)
The Administrator’s Report was reviewed.

Public comment: Peter Warfield suggested that more information be listed in the -
compliant log.

Announcements, Comments, Questioﬁs, and. Future Agendé Items (5:45—5:46)
There were none.

ADJOURNMENT (5:46 —5:47)

Mem‘ber Knee, seconded by Member Mannéh, moved to ADJOURN.

There were no speakers. The motion PASSED without objection.

There being no further business, the Task Force adjourned at 11:00 p.m.

Pegedagn



