Appendix H
Model Mandatory Terms of Final Agreement

1. Certification of Funds/Budget and Fiscal Provisions/Termination in the
Event of Non-Appropriation

This Agreement is subject to the budget and fiscal provisions of the City’s
Charter. Charges will accrue only after prior written authorization certified by the
Controller, and the amount of City's obligation hereunder shall not at any time exceed the
amount certified for the purpose and period stated in such advance authorization.

This Agreement will terminate without penalty, liability or expense of any kind to
City at the end of any fiscal year if funds are not appropriated for the next succeeding
fiscal year. If funds are appropriated for a portion of the fiscal year, this Agreement will
terminate, without penalty, liability or expense of any kind at the end of the term for
which funds are appropriated.

City has no obligation to make appropriations for this Agreement in lieu of
appropriations for new or other agreements. City budget decisions are subject to the
discretion of the Mayor and the Board of Supervisors. Contractor's assumption of risk of
possible non-appropriation is part of the consideration for this Agreement.

THIS SECTION CONTROLS AGAINST ANY AND ALL OTHER
PROVISIONS OF THIS AGREEMENT.

2. Civil Service Resolution

Approval for this Agreement was obtained from Civil Service Commission by
Resolution No. dated , TBD.

3. Effective Date of Agreement

This Agreement shall become effective when the Controller has certified to the
availability of funds and Contractor has been notified in writing.

4. Compensation
City and Contractor agree as follows:

a. In no event shall the amount of this Agreement exceed
dollars.

b. No charges shall be incurred under this Agreement nor shall any payments
become due to Contractor until reports, services, or both, required under this Agreement
are received from Contractor and approved by the Department of Elections as being in



accordance with this Agreement. City may withhold payment to Contractor in any
instance in which Contractor has failed or refused to satisfy any material obligation
provided for under this Agreement.

c. In no event shall City be liable for interest or late charges for any late
payments.

4A. Liquidated Damages

By entering into this Agreement, Contractor agrees that in the event the Services
are delayed beyond the Critical Milestones, City will suffer actual damages that will be
impractical or extremely difficult to determine; further, Contractor agrees that the sum of
[insert amount in words] dollars ($ [insert amount in numbers]) per day for each day of
delay beyond the Critical Milestones is not a penalty, but is a reasonable estimate of the
loss that City will incur based on the delay, established in light of the circumstances
existing at the time this contract was awarded. City may deduct a sum representing the
liquidated damages from any money due to Contractor. Such deductions shall not be
considered a penalty, but rather agreed monetary damages sustained by City because of
Contractor’s failure to deliver to City within the time fixed or such extensions of time
permitted in writing by Purchasing.

5. Guaranteed Maximum Costs

a. The City's obligation hereunder shall not at any time exceed the amount
certified by the Controller for the purpose and period stated in such certification.

b. Except as may be provided by City ordinances governing emergency
conditions, the City and its employees and officers are not authorized to request
Contractor to perform services or to provide materials, equipment and supplies that
would result in Contractor performing services or providing materials, equipment and
supplies that are beyond the scope of the services, materials, equipment and supplies
agreed upon in the contract unless the agreement is amended in writing and approved as
required by law to authorize the additional services, materials, equipment or supplies.
The City is not required to reimburse Contractor for services, materials, equipment or
supplies that are provided by Contractor which are beyond the scope of the services,
materials, equipment and supplies agreed upon in the contract and which were not
approved by a written amendment to the agreement having been lawfully executed by the
City.

c. The City and its employees and officers are not authorized to offer or
promise to Contractor additional funding for the contract which would exceed the
maximum amount of funding provided for in the contract for Contractor's performance
under the contract. Additional funding for the contract in excess of the maximum
provided in the contract shall require lawful approval and certification by the Controller
of the City and County of San Francisco. The City is not required to honor any offered or
promised additional funding for a contract which exceeds the maximum provided in the
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contract which requires lawful approval and certification of the Controller when the
lawful approval and certification by the Controller has not been obtained.

d. The Controller is not authorized to make payments on any contract for
which funds have not been certified as available in the budget or by supplemental
appropriation.

6. Submitting False Claims/Monetary Penalties

Pursuant to San Francisco Administrative Code section 6.57, any contractor,
subcontractor or consultant who submits a false claim shall be liable to the City for three
times the amount of damages which the City sustains because of the false claim. A
contractor, subcontractor or consultant who submits a false claim shall also be liable to
the City for the costs, including attorney's fees, of a civil action brought to recover any of
those penalties or damages, and may be liable to the City for a civil penalty of up to
$10,000 for each false claim. A contractor, subcontractor or consultant will be deemed to
have submitted a false claim to the City if the contractor, subcontractor or consultant: (a)
knowingly presents or causes to be presented to an officer or employee of the City a false
claim or request for payment or approval; (b) knowingly makes, uses, or causes to be
made or used a false record or statement to get a false claim paid or approved by the City;
(c) conspires to defraud the City by getting a false claim allowed or paid by the City; (d)
knowingly makes, uses, or causes to be made or used a false record or statement to
conceal, avoid, or decrease an obligation to pay or transmit money or property to the
City; or (e) is a beneficiary of an inadvertent submission of a false claim to the City,
subsequently discovers the falsity of the claim, and fails to disclose the false claim to the
City within a reasonable time after discovery of the false claim.

7. Taxes

a. Payment of any taxes, including possessory interest taxes and California
Sales and Use Taxes, levied upon this Agreement, the transaction, or the services
delivered pursuant hereto, shall be the obligation of Contractor.

b. If this Agreement entitles Contractor to the possession, occupancy or use
of City real property for private gain, then the following provisions apply:

(1) Contractor, on behalf of itself and any permitted successors and assigns,
recognizes and understands that this Agreement may create a possessory interest subject
to property taxation and Contractor, and any permitted successor or assign, may be
subject to the payment of such taxes.

(2) Contractor, on behalf of itself and any permitted successors and assigns,
further recognizes and understands that any assignment permitted hereunder and any
exercise of any option to renew or other extension of this Agreement may constitute a
change in ownership for purposes of property taxation and therefore may result in a
revaluation of any possessory interest created hereunder. Contractor shall report any
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assignment or other transfer of any interest in this Agreement or any renewal or extension
thereof to the County Assessor within sixty days after such assignment, transfer, renewal
or extension.

3) Contractor further agrees to provide such other information as may be
requested by the City to enable the City to comply with any reporting requirements under
applicable law with respect to possessory interests.

8. Payment Does Not Imply Acceptance of Work

The granting of any payment by City, or the receipt thereof by Contractor, shall in
no way lessen the liability of Contractor to replace unsatisfactory work, equipment, or
materials although the unsatisfactory character of such work, equipment or materials may
not have been apparent or detected at the time such payment was made. Materials,
equipment, components, or workmanship which do not conform to the requirements of
this Agreement may be rejected by City and in such case must be replaced by Contractor
without delay.

0. Independent Contractor; Payment of Taxes and Other Expenses

a. Contractor shall be deemed at all times to be an independent contractor
and 1s wholly responsible for the manner in which it performs the services and work
requested by City under this Agreement. Contractor is liable for the acts and omissions
of itself, its employees and its agents. Nothing in this Agreement shall be construed as
creating an employment or agency relationship between City and Contractor.

Any terms in this Agreement referring to direction from City shall be construed as
providing for direction as to policy and the result of Contractor's work only, and not as to
the means by which such a result is obtained.

b. Should City, in its discretion, or a relevant taxing authority such as the
Internal Revenue Service or the State Employment Development Division, or both,
determine that Contractor is an employee for purposes of collection of any employment
taxes, the amounts payable under this Agreement shall be reduced by amounts equal to
both the employee and employer portions of the tax due (and offsetting any credits for
amounts already paid by Contractor which can be applied against this liability). City
shall then forward those amounts to the relevant taxing authority.

Should a relevant taxing authority determine a liability for past services
performed by Contractor for City, upon notification of such fact by City, Contractor shall
promptly remit such amount due or arrange with City to have the amount due withheld
from future payments to Contractor under this Agreement (again, offsetting any amounts
already paid by Contractor which can be applied as a credit against such liability).

A determination of employment status pursuant to the preceding two paragraphs
shall be solely for the purposes of the particular tax in question, and for all other purposes
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of this Agreement, Contractor shall not be considered an employee of City.
Notwithstanding the foregoing, should any court, arbitrator, or administrative authority
determine that Contractor is an employee for any other purpose, then Contractor agrees to
a reduction in City's financial liability so that City’s total expenses under this Agreement
are not greater than they would have been had the court, arbitrator, or administrative
authority determined that Contractor was not an employee.

10. Insurance

a. Without in any way limiting Contractor's liability pursuant to the
"Indemnification” section of this Agreement, Contractor must maintain in force, during
the full term of the Agreement, insurance in the following amounts and coverages:

(1) Workers’ Compensation, with Employers’ Liability Limits not less
than $1,000,000 each accident; and

(2) Commercial General Liability Insurance with limits not less than
$1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property
Damage, including Contractual Liability, Personal Injury, Products and Completed
Operations; and

3) Business Automobile Liability Insurance with limits not less than
$1,000,000 each occurrence Combined Single Limit for Bodily Injury and Property
Damage, including Owned, Non-Owned and Hired auto coverage, as applicable.

b. Commercial General Liability and Business Automobile Liability
Insurance policies must provide the following:

(1) Name as Additional Insured the City and County of San Francisco,
its Officers, Agents, and Employees.

(2) That such policies are primary insurance to any other insurance
available to the Additional Insureds, with respect to any claims arising out of this
Agreement, and that insurance applies separately to each insured against whom claim is
made or suit is brought.



C. All policies shall provide:

Thirty (30) days' advance written notice to City of cancellation mailed to
the following address:

Beth Lipski

Senior Office Administrator

Department of Elections

City Hall, Room 48

1 Dr. Carlton B. Goodlett Place

San Francisco CA 94102

Re: Voting System - Insurance Coverage

d. Should any of the required insurance be provided under a claims-made
form, Contractor shall maintain such coverage continuously throughout the term of this
Agreement and, without lapse, for a period of three years beyond the expiration of this
Agreement, to the effect that, should occurrences during the contract term give rise to
claims made after expiration of the Agreement, such claims shall be covered by such
claims-made policies.

e. Should any of the required insurance be provided under a form of
coverage that includes a general annual aggregate limit or provides that claims
investigation or legal defense costs be included in such general annual aggregate limit,
such general annual aggregate limit shall be double the occurrence or claims limits
specified above.

f. Should any required insurance lapse during the term of this Agreement,
requests for payments originating after such lapse shall not be processed until the City
receives satisfactory evidence of reinstated coverage as required by this Agreement,
effective as of the lapse date. If insurance is not reinstated, the City may, at its sole
option, terminate this Agreement effective on the date of such lapse of insurance.

g. Before commencing any operations under this Agreement, Contractor
must furnish to City certificates of insurance, in form and with insurers satisfactory to
City, evidencing all coverages set forth above, and shall furnish complete copies of
policies promptly upon City request.

h. Approval of the insurance by City shall not relieve or decrease the liability
of Contractor hereunder.

11. Indemnification

Contractor shall indemnify and save harmless City and its officers, agents and
employees from, and, if requested, shall defend them against any and all loss, damage,
injury, liability, and claims thereof (including incidental, special or consequential
damages) for injury to or death of a person, including employees of Contractor or loss of



or damage to property, resulting directly or indirectly from Contractor's performance of
this Agreement, including the use of Contractor's facilities or equipment provided by City
or others, regardless of the negligence of, and regardless of whether liability without fault
is imposed or sought to be imposed on City, except to the extent that such indemnity is
void or otherwise unenforceable under applicable law in effect on or validly retroactive to
the date of this Agreement and except where such loss, damage, injury, liability or claim
is the result of the active negligence or willful misconduct of City and is not contributed
to by any act of, or by any omission to perform some duty imposed by law or agreement
on Contractor, its subcontractors or either's agent or employee.

In addition to Contractor's obligation to indemnify City, Contractor specifically
acknowledges and agrees that it has an immediate and independent obligation to defend
City from any claim which actually or potentially falls within this indemnification
provision, even if the allegations are or may be groundless, false or fraudulent, which
obligation arises at the time such claim is tendered to Contractor by City and continues at
all times thereafter.

Contractor shall indemnify and hold City harmless from all loss and liability,
including attorney's fees, court costs and all other litigation expenses for any
infringement of the patent rights, copyright, trade secret or any other proprietary right or
trademark and all other intellectual property claims of any person or persons in
consequence of the use by City, or any of its officers or agents, of articles or services to
be supplied in the performance of this Agreement.

11A. Indemnification Against Claims of Patent Infringement.

Contractor warrants that the software and firmware developed pursuant to this
Agreement will, prior to its transfer to City, be the sole and exclusive property of
Contractor.

If notified promptly in writing of any judicial action brought against City
based on an allegation that City’s use of the software and firmware infringes a patent or
copyright, or any rights of a third party, or constitutes misuse or misappropriation of a
trade secret or any other right in intellectual property (infringement), Contractor will hold
City harmless and defend such action at its expense. Contractor will pay the costs and
damages awarded in any such action or the cost of settling such action, provided that
Contractor shall have sole control of the defense of any such action and all negotiations
or its settlement or compromise. If notified promptly in writing of any informal claim
(other than a judicial action) brought against City based on an allegation that City’s use
of the software and firmware constitutes Infringement, Contractor will pay the costs
associated with resolving such claim and will pay the settlement amount (if any),
provided that Contractor shall have sole control of the resolution of any such claim and
all negotiations for its settlement.

In the event that a final injunction shall be obtained against City’s use of

the software and firmware by reason of Infringement, or in Contractor’s opinion City’s
use of the software and firmware is likely to become the subject of Infringement,
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Contractor may at its option and expense (a) procure for City the right to continue to use
the software and firmware as contemplated hereunder, (b) replace the software and
firmware with non-infringing, functionally equivalent substitute software and firmware,
or (c) suitably modify the software and firmware to make its use hereunder non-
infringing while retaining functional equivalency to the unmodified version of the
software and firmware. If none of these options is reasonably available to Contractor,
then this Agreement may be terminated at the option of either party hereto and Contractor
shall refund to City all amounts paid under this Agreement for the development and
license of the infringing software and firmware.

12.  Liability of City

CITY'S OBLIGATIONS UNDER THIS AGREEMENT SHALL BE LIMITED
TO THE PAYMENT OF THE COMPENSATION PROVIDED FOR IN SECTION 4 OF
THIS AGREEMENT. NOTWITHSTANDING ANY OTHER PROVISION OF THIS
AGREEMENT, IN NO EVENT SHALL CITY BE LIABLE, REGARDLESS OF
WHETHER ANY CLAIM IS BASED ON CONTRACT OR TORT, FOR ANY
SPECIAL, CONSEQUENTIAL, INDIRECT OR INCIDENTAL DAMAGES,
INCLUDING LOST PROFITS, ARISING OUT OF OR IN CONNECTION WITH THIS
AGREEMENT OR THE SERVICES PERFORMED IN CONNECTION WITH THIS
AGREEMENT.

13. Conflict of Interest

Through its execution of this Agreement, Contractor acknowledges that it is
familiar with the provisions of Section 15.103 and Appendix C 8.105 of City’s Charter
and Section 87100 et seq. of the Government Code of the State of California, and
certifies that it does not know of any facts which constitute a violation of said provisions.

14. Proprietary or Confidential Information of City

Contractor understands and agrees that, in the performance of the work or
services under this Agreement or in contemplation thereof, Contractor may have access
to private or confidential information which may be owned or controlled by City and that
such information may contain proprietary or confidential details, the disclosure of which
to third parties may be damaging to City. Contractor agrees that all information disclosed
by City to Contractor shall be held in confidence and used only in performance of the
Agreement. Contractor shall exercise the same standard of care to protect such
information as a reasonably prudent contractor would use to protect its own proprietary
data.

15. Audit and Inspection of Records
Contractor agrees to maintain and make available to the City, during regular

business hours, accurate books and accounting records relating to its work under this
Agreement. Contractor will permit City to audit, examine and make excerpts and



transcripts from such books and records, and to make audits of all invoices, materials,
payrolls, records or personnel and other data related to all other matters covered by this
Agreement, whether funded in whole or in part under this Agreement. Contractor shall
maintain such data and records in an accessible location and condition for a period of not
less than five years after final payment under this Agreement or until after final audit has
been resolved, whichever is later. The State of California or any federal agency having
an interest in the subject of this Agreement shall have the same rights conferred upon
City by this Section.

16.  Assignment

The services to be performed by Contractor are personal in character and neither
this Agreement nor any duties or obligations hereunder may be assigned or delegated by
the Contractor unless first approved by City by written instrument executed and approved
in the same manner as this Agreement.

17. Nondiscrimination; Penalties

(a) Contractor Shall Not Discriminate. In the performance of this Agreement,
Contractor agrees not to discriminate on the basis of the fact or perception of a person’s
race, color, creed, religion, national origin, ancestry, age, sex, sexual orientation, gender
identity, domestic partner status, marital status, disability or Acquired Immune
Deficiency Syndrome or HIV status (AIDS/HIV status) against any employee of, any
City employee working with, or applicant for employment with Contractor, in any of
Contractor’s operations within the United States, or against any person seeking
accommodations, advantages, facilities, privileges, services, or membership in all
business, social, or other establishments or organizations operated by Contractor.

(b) Subcontracts. Contractor shall incorporate by reference in all subcontracts
the provisions of Sections 12B.2(a), 12B.2(¢c)-(k), and 12C.3 of the San Francisco
Administrative Code (copies of which are available from Purchasing) and shall require all
subcontractors to comply with such provisions. Contractor’s failure to comply with the
obligations in this subsection shall constitute a material breach of this Agreement.

(c) Non-Discrimination in Benefits. Contractor does not as of the date of this
Agreement and will not during the term of this Agreement, in any of its operations in San
Francisco or where the work is being performed for the City or elsewhere within the
United States, discriminate in the provision of bereavement leave, family medical leave,
health benefits, membership or membership discounts, moving expenses, pension and
retirement benefits or travel benefits, as well as any benefits other than the benefits
specified above, between employees with domestic partners and employees with spouses,
and/or between the domestic partners and spouses of such employees, where the domestic
partnership has been registered with a governmental entity pursuant to state or local law
authorizing such registration, subject to the conditions set forth in Section 12B.2(b) of the
San Francisco Administrative Code.
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(d) Condition to Contract. As a condition to this Agreement, Contractor shall
execute the “Chapter 12B Declaration: Nondiscrimination in Contracts and Benefits”
form (Form HRC-12B-101) with supporting documentation and secure the approval of
the form by the San Francisco Human Rights Commission.

(e) Incorporation of Administrative Code Provisions by Reference. The
provisions of Chapters 12B and 12C of the San Francisco Administrative Code are
incorporated in this Section by reference and made a part of this Agreement as though
fully set forth herein. Contractor shall comply fully with and be bound by all of the
provisions that apply to this Agreement under such Chapters of the Administrative Code,
including the remedies provided in such Chapters. Without limiting the foregoing,
Contractor understands that pursuant to Section 12B.2(h) of the San Francisco
Administrative Code, a penalty of $50 for each person for each calendar day during
which such person was discriminated against in violation of the provisions of this
Agreement may be assessed against Contractor and/or deducted from any payments due
Contractor.

18. MacBride Principles--Northern Ireland

Pursuant to San Francisco Administrative Code section 12.F.5, the City and
County of San Francisco urges companies doing business in Northern Ireland to move
towards resolving employment inequities, and encourages such companies to abide by the
MacBride Principles. The City and County of San Francisco urges San Francisco
companies to do business with corporations that abide by the MacBride Principles.

19. Tropical Hardwood and Virgin Redwood Ban

Pursuant to San Francisco Environment Code, the City and County of San
Francisco urges contractors not to import, purchase, obtain, or use for any purpose, any
tropical hardwood, tropical hardwood product, virgin redwood or virgin redwood wood
product.

20. Drug-Free Workplace Policy

Contractor acknowledges that pursuant to the Federal Drug-Free Workplace Act
of 1989, the unlawful manufacture, distribution, dispensation, possession, or use of a
controlled substance is prohibited on City premises. Contractor agrees that any violation
of this prohibition by Contractor, its employees, agents or assigns will be deemed a
material breach of this Agreement.



21. Resource Conservation; Liquidated Damages

Chapter 21A of the San Francisco Administrative Code ("Resource
Conservation") is incorporated herein by reference. Failure by Contractor to comply with
any of the applicable requirements of Chapter 21 A will be deemed a material breach of
contract.

In the event Contractor fails to comply in good faith with any of the provisions of
Chapter 21A, Contractor will be liable for liquidated damages in an amount equal to
Contractor's net profit under this Agreement, or five percent (5%) of the total contract
amount , whichever is greater. Contractor acknowledges and agrees that the liquidated
damages assessed shall be payable to City upon demand and may be offset against any
monies due to Contractor from any contract with City.

22. Compliance with Americans with Disabilities Act

Contractor acknowledges that, pursuant to the Americans with Disabilities Act
(ADA), programs, services and other activities provided by a public entity to the public,
whether directly or through a contractor, must be accessible to the disabled public.
Contractor shall provide the services specified in this Agreement in a manner that
complies with the ADA and any and all other applicable federal, state and local disability
rights legislation. Contractor agrees not to discriminate against disabled persons in the
provision of services, benefits or activities provided under this Agreement and further
agrees that any violation of this prohibition on the part of Contractor, its employees,
agents or assigns will constitute a material breach of this Agreement.

23. Sunshine Ordinance

In accordance with San Francisco Administrative Code section 67.24(e),
contracts, contractors' bids, responses to requests for proposals and all other records of
communications between City and persons or firms seeking contracts, shall be open to
inspection immediately after a contract has been awarded. Nothing in this provision
requires the disclosure of a private person's or organization's net worth or other
proprietary financial data submitted for qualification for a contract or other benefit until
and unless that person or organization is awarded the contract or benefit. Information
provided which is covered by this paragraph will be made available to the public upon
request.

24, Minimum Compensation Ordinance (MCO)

The successful Proposer will be required to agree to comply fully with and be
bound by the provisions of the Minimum Compensation Ordinance (MCO), as set forth in
S.F. Administrative Code Chapter 12P. Generally, this Ordinance requires contractors to
provide employees covered by the Ordinance who do work funded under the contract
with hourly gross compensation and paid and unpaid time off that meet certain minimum
requirements. For the contractual requirements of the MCO, see §43.
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Note that the gross hourly compensation for covered employees increases to $10.77
for For-Profit entities on January 1, 2002, and increases 2.5% annually thereafter for 3
years.

The MCO rate for non-profit corporations and government entities shall remain at
$9.00, because the Joint Report referred to in the MCO found that, according to the
financial analysis specified in the MCO, sufficient funds were not available to raise the
wage to $10.77 per hour. However, as a result of concerns for parity and fairness, the
Mayor’s Office and the Board of Supervisors were able to allocate funds in the Fiscal
Year 01-02 budget to pay non-profit corporations $10.00 per hour for hours worked by
employees covered by MCO. Because the $10.00 rate is not mandated by the MCO, the
2.5% per year adjustment described in the MCO is not applicable.

Additional information regarding the MCO is available on the web at:

www.sfgov.org/mco

25. Health Care Accountability Ordinance (HCAOQO)

The successful proposer will be required to agree to comply fully with and be
bound by the provisions of the Health Care Accountability Ordinance (HCAO), as set
forth in S.F. Administrative Code Chapter 12Q. Contractors should consult the San
Francisco Administrative Code to determine their compliance obligations under this
chapter. Additional information regarding the HCAO is available on the web at :

www.sfegov.org/purchase/hcao.htm

26.  First Source Hiring Program (FSHP)

If the contract is for more than $200,000, the successful proposer will be required
to agree to comply fully with and be bound by the provisions of the First Source Hiring
Program ordinance, as set forth in S.F. Administrative Code Chapter 83. Generally, this
ordinance requires contractors to notify the First Source Hiring Program of available
entry level jobs and provide the Workforce Development System with the first
opportunity to refer qualified individuals for employment.

Contractors should consult the San Francisco Administrative Code to determine
their compliance obligations under this chapter. Additional information regarding the

FSHP is available on the web at:

www.sfeov.org/moed/fshp.htm




27. Compliance With Laws

Contractor shall keep itself fully informed of the City’s Charter, codes, ordinances
and regulations of the City and of all state, and federal laws in any manner affecting the
performance of this Agreement, and must at all times comply with such local codes,
ordinances, and regulations and all applicable laws as they may be amended from time to
time.

28. Qualified Personnel

Work under this Agreement shall be performed only by competent personnel
under the supervision of and in the employment of Contractor. Contractor will comply
with City's reasonable requests regarding assignment of personnel, but all personnel,
including those assigned at City's request, must be supervised by Contractor.



